
 

 

TOWARDS FUNCTION AND FAIR NOTICE:  TWO 
MODELS FOR EFFECTING EXECUTIVE POLICY 

THROUGH CHANGING AGENCY 
INTERPRETATIONS OF AMBIGUOUS STATUTES 

AND RULES 

Thomas L. Casey, III * 

2008 MICH. ST. L. REV. 725 

 

TABLE OF CONTENTS 

INTRODUCTION...........................................................................................726 
I.  WHEN IS DEFERENCE DUE?.................................................................731 

A. Chevron Deference ......................................................................731 
B. Mead/Skidmore Deference ..........................................................733 
C. Seminole Rock/Auer Deference ...................................................736 

II. FAIR NOTICE THROUGH NOTICE-AND-COMMENT RULEMAKING:  LONG 
ISLAND CARE AT HOME, LTD.  V. COKE .................................................737 
A. The APA Rulemaking Process ....................................................738 
B. Long Island Care at Home, Ltd. v. Coke .....................................741 

1. Proceedings Before the Second Circuit ................................741 
2. Proceedings Before the Supreme Court................................744 

C. Ramifications of Long Island Care .............................................746 
III. ENSURING FAIR NOTICE WITHOUT NOTICE-AND-COMMENT 

RULEMAKING.......................................................................................748 
A. Renewing Chevron’s Democratic Principles...............................749 

1.  Agency Litigating Positions .................................................751 
2.  The Anti-Parroting Rule........................................................754 
3.  Fair Notice and Equity..........................................................757 

B. The ADA Cases...........................................................................758 
1. United States v. Cinemark ....................................................760 
2. United States v. Hoyts Cinemas Corp...................................763 

CONCLUSION ..............................................................................................765 
  
 * Thomas L. Casey, III is an associate with Balch & Bingham LLP and practices 
in the firm’s Environmental & Natural Resource and Appellate Litigation practice groups.  
He is the former Managing Editor of the Alabama Law Review and a former law clerk to the 
Honorable Emmett R. Cox of the U.S. Court of Appeals for the Eleventh Circuit.  The author 
wishes to thank his colleagues at Balch & Bingham LLP for their encouragement and sup-
port. 



726 Michigan State Law Review [Vol. 2008:725 

 

 

INTRODUCTION 

Recent commentators have observed that the Chevron1 doctrine, which 
governs the deference courts owe to agency interpretations of ambiguous 
statutes, is in a period of reevaluation and development.2  For example, as 
described by Elizabeth V. Foote, the Supreme Court has recently diverged 
from Chevron’s established methodology in several key administrative law 
decisions.3  In her view, these cases signal a return to the Administrative 
Procedure Act’s (APA)4 “more institutionally-attuned approach to judicial 
review,” applying a hybridized “arbitrary and capricious test,” mooring 
Chevron more closely to the provisions of the APA.5  Under this approach, 
courts would place a greater emphasis on the provisions of the APA, re-
viewing agency interpretations for “basic rationality” consistent with the 
APA’s judicial review standards.6  For his part, Daniel J. Gifford observes 
that recent case law has added “layers of richness” to the original Chevron 
formulation, allowing the courts more freedom to determine when deference 
would be appropriate—“generally . . . requir[ing] mandatory deference in 
the more routine or interstitial statutory interpretations, but not necessarily 
in matters at the core of the statutory design.”7  Gifford’s approach would 
not make the APA itself the touchstone of deference, but rather would turn 
on the specifics of the particular case.  For example, the agency’s use of 
notice-and-comment procedures in formulating a new rule, whether or not 
required by the APA, would tend to increase the relative deference owed to 
the agency’s interpretation.8   

  
 1. Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837 (1984). 
 2. See, e.g., Elizabeth V. Foote, Statutory Interpretation or Public Administration: 
How Chevron Misconceives the Function of Agencies and Why It Matters, 59 ADMIN. L. REV. 
673 (2007); Daniel J. Gifford, The Emerging Outlines of a Revised Chevron Doctrine: Con-
gressional Intent, Judicial Judgment, and Administrative Autonomy, 59 ADMIN. L. REV. 783 
(2007); Ann Graham, Searching for Chevron in Muddy Watters: The Roberts Court and 
Judicial Review of Agency Regulations, 60 ADMIN. L. REV. 229 (2008); Linda Jellum, Chev-
ron’s Demise: A Survey of Chevron from Infancy to Senescence, 59 ADMIN. L. REV. 725 
(2007). 
 3. Foote, supra note 2, at 677 (citing Zuni Pub. Sch. Dist. No. 89 v. Dep’t of Educ., 
127 S. Ct. 1534, 1541 (2007); Global Crossing Telecomms., Inc. v. Metrophones Tele-
comms., Inc., 127 S. Ct. 1513, 1520 (2007); Long Island Care at Home, Ltd. v. Coke, 127 S. 
Ct. 2339 (2007); Massachusetts v. EPA, 127 S. Ct. 1438, 1444 (2007)). 
 4. Administrative Procedure Act, 5 U.S.C. §§ 551-706 (2000). 
 5. Foote, supra note 2, at 677. 
 6. Id. at 681. 
 7. Gifford, supra note 2, at 785. 
 8. Id. at 785, 833-34. 



Fall ] Towards Function and Fair Notice 727 

 

The key feature of the Supreme Court’s evolving approach to ques-
tions of deference to administrative agencies, as recognized in these articles, 
is the Court’s growing recognition of administrative agencies’ functional 
obligation to administer the law as compared to the Chevron doctrine’s em-
phasis on canons of construction and traditional interpretive tools.9  It is said 
that the Chevron test, over time, turned executive agencies away from the 
actual work of public administration to the more judicially-oriented task of 
statutory interpretation and construction.10  In recent administrative law cas-
es handed down by the Supreme Court, commentators see a development 
away from this inherently jurisprudential focus towards the agency’s actual 
task of carrying out the work of the federal government.11   

A good example of this shift is the Supreme Court’s recent decision in 
Long Island Care at Home, Ltd. v. Coke.12  In Long Island Care, having 
determined that a Department of Labor interpretative regulation was prop-
erly within its administrative power under the Fair Labor Standards Act, the 
Court looked to whether there was anything “about the regulation that might 
make it unreasonable or otherwise unlawful” without first proceeding by 
way of Chevron’s traditional framework.13  Long Island Care suggests that 
the traditional tests governing ambiguous statutes and rules are collapsing 
into a single, APA-driven test more concerned with due process rather than 
formality on the part of the interpreting agency. 

At the heart of public administration, of course, is policy.  And policy 
goals can (and do) change from one administration to the next.  Any re-
newed emphasis on the function of public administration will have to take 
into account this policy-executing characteristic of administrative agencies. 
The question addressed here is when courts should, in light of developing 
case law, defer to a new interpretation of federal law by an executive agen-
cy that differs from the agency’s previous interpretation.  Any functional 
approach to Chevron and its progeny must be able to answer this question.  
Indeed, this is something of a perennial regulatory issue, but the courts have 
not addressed the issue in a consistent manner that both respects executive 
agencies’ need to respond promptly to policy changes and protects the fair 
notice concerns and established expectations of those impacted by the 
changes (i.e., regulated individuals and businesses).   

Part of the answer lies in the process by which an agency announces a 
new interpretation of existing federal law.  For example, when an agency 
adopts a rule setting forth a new interpretation of an ambiguous statutory 
provision through notice-and-comment rulemaking, the courts will gener-
  
 9. Foote, supra note 2, at 676-78; Gifford, supra note 2, at 833-34. 
 10. Foote, supra note 2, at 677, 695; Gifford, supra note 2, at 833-34. 
 11. Foote, supra note 2, at 677-78; Gifford, supra note 2, at 833-34. 
 12. 127 S. Ct. 2339 (2007).   
 13. Id. at 2346; see also Foote, supra note 2, at 721. 
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ally defer to the new rule as long as the rule reasonably comports with the 
statute.14  That the new interpretation represents a policy change is of no 
relevance.  In fact, this was the situation at issue in Chevron.15  The Su-
preme Court’s decision in United States v. Mead Corp.16 went a step further 
and made notice-and-comment rulemaking (or something like it) a precon-
dition to an agency’s interpretation of an ambiguous statute’s receiving full 
Chevron deference.17  Under Mead, less formally adopted interpretations are 
due a lesser degree of deference, taking into consideration, among other 
things, the agency’s consistency over time.18  Mead thus disfavors policy 
changes effected through less formally adopted interpretations of ambigu-
ous statutory provisions. 

Often overlooked, however, is the fact that the APA specifically al-
lows agencies to promulgate “interpretative” rules without notice-and-
comment rulemaking.19  How should courts respond in those circumstances?  
Richard J. Pierce, Jr. argues that courts should adopt the position long advo-
cated by Justice Scalia, i.e., that courts should defer to new interpretations 
announced by an agency so long as the new interpretation represents the 
agency’s “fair and considered judgment on the matter in question,” despite 
the fact that the agency issued the new interpretation through a process less 
formal than traditional notice-and-comment rulemaking.20  As current case 
law now stands, a rule change or administrative action initiated in the wan-
ing months of a presidential administration can proceed apace long after a 
new administration has taken power.21  As a result, the new administration 
can be effectively powerless to change course promptly, regardless of 
whether the new administration agrees with the prior policy.22  Adopting 
Justice Scalia’s proposal, Pierce argues, would address this problem and 
“would reduce by several years the present intolerably long lag between the 
election of a new President and judicial acquiescence in his preferred poli-
cies.”23   

  
 14. See Nat’l Cable & Telecomms. Ass’n v. Brand X Internet Servs., 545 U.S. 967, 
981 (2005) (explaining that “if the agency adequately explains the reasons for a reversal of 
policy, ‘change is not invalidating, since the whole point of Chevron is to leave the discretion 
provided by the ambiguities of a statute with the implementing agency.’” (quoting Smiley v. 
Citibank (S.D.), N. A., 517 U.S. 735, 742 (1996)). 
 15. See discussion of Chevron infra Section I.A. 
 16. 533 U.S. 218, 229 (2001). 
 17. See id. at 226-27. 
 18. See id. at 227, 234-35. 
 19. 5 U.S.C. § 553(b)(3)(A) (2000). 
 20. Richard J. Pierce, Jr., Democratizing the Administrative State, 48 WM. & MARY 
L. REV. 559, 567 (2006). 
 21. Id. at 563-65. 
 22. See id. at. 564-65. 
 23. Id. at 567. 
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In response to concerns that Scalia’s position would expose members 
of the regulated community to unfair retroactive applications of new inter-
pretations of existing rules, Pierce offers three limiting principles based on 
existing case law.  Specifically, courts should refuse to defer to new inter-
pretations of existing statutes or rules:  

(1) when the interpretation is announced as a litigating position and there is reason 
to believe that it does not represent “the agency’s fair and considered judgment on 
the matter in question”; (2) when the agency interprets an open-ended rule that 
merely repeats the vague language of the statute the rule purports to implement 
[i.e.,  the “anti-parroting” rule]; and (3) when the agency interpretation of the rule 
would require a regulatee to incur large regulatory costs, and the interpretation 
urged in the enforcement proceeding is inconsistent with the interpretation in effect 
at the time the regulatee took the actions at issue . . . .24   

The first two limitations are potentially of limited value.  Courts will gener-
ally defer to agency “litigating positions” as long as they are officially rati-
fied by the implementing agency, and are not developed for the specific 
purpose of aiding parties to ongoing litigation.  The anti-parroting rule runs 
counter to the trend towards greater deference to agency interpretations and 
should easily be avoided by savvy administrative agency staff.  Of the three 
limitations, therefore, the third proposed limitation is the most critical to 
ensuring fair treatment of regulated parties under a more functionally-
attuned Chevron framework.   

To truly be useful in this context, the fair notice doctrine must be giv-
en further substance.  Current fair notice doctrine could foreclose civil pen-
alties where an agency seeks to apply a novel interpretation of a rule retro-
actively during litigation.  However, case law does not make clear when, if 
at all, fair notice should bar injunctive relief or costs of compliance.25  A 
more robust application of fair notice principles would also potentially bar 
some injunctive relief, as well as monetary penalties, in order to relieve 
regulated entities from unreasonable financial burdens imposed for activity 
that they reasonably believed to be proper when undertaken.26  As discussed 
in this Article, existing case law supports this proposition.  The D.C. Cir-
cuit, in fact, has long recognized that the fair notice doctrine can be applied 
to limit non-monetary penalties and other injunctive relief.27  However, the 
D.C. Circuit has not always made clear whether these limitations are based 
purely on constitutional due process requirements or whether they arise 
from other sources.  In recent cases, the First and Sixth Circuits—in United 
States v. Hoyts Cinemas Corp.28 and United States v. Cinemark,29 respec-
  
 24. Id. at 568. 
 25. See infra Sections III.A-B. 
 26. See Pierce, supra note 20, at 608. 
 27. See infra Sections III.A-B. 
 28. 380 F.3d 558, 572-74 (1st Cir. 2004). 
 29. 348 F.3d 569, 581-82 (6th Cir. 2003). 
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tively—directed lower courts to apply equitable considerations not only to 
prohibit retroactive “penalties,” but also to limit injunctive relief and costs 
of compliance where the remedy sought was overly burdensome as com-
pared to the benefit sought to be achieved.  

The goal of this Article is to explore the two different methods pro-
posed above through which an agency should be able to adopt new interpre-
tations of ambiguous statutes or regulations.  Both methods acknowledge 
the agency’s functional obligation to execute policy and also respect the fair 
notice concerns of potential regulatees.  Specifically, this Article suggests 
that: first, an agency should be able to apply a new interpretation of a statute 
or rule after adopting the interpretation through notice-and-comment rule-
making; and alternatively, where notice-and-comment rulemaking is not 
required by the APA, an agency should be able to adopt a new interpretation 
of an ambiguous statute or rule immediately, but should be prohibited by the 
courts from imposing the new interpretation on individuals in an inequita-
ble, retroactive, manner.  As proposed in this Article, both of these methods 
are anchored in fair notice concerns and work to eliminate undue surprise 
while allowing agencies the flexibility to change policy in a manner consis-
tent with the APA. 

Part I of this Article will focus on the current state of the administra-
tive deference doctrines and will explain how each doctrine treats agency 
changes in interpretations of statutes or rules.  Part II will focus on effecting 
interpretive changes through notice-and-comment rulemaking and will dis-
cuss the Supreme Court’s recent administrative law decision, Long Island 
Care at Home v. Coke.  Part II will analyze the Court’s developing approach 
to questions of administrative deference as expressed in the Long Island 
Care case and will explain that the Supreme Court is perhaps showing a 
greater willingness to accept new interpretations of statutes and rules so 
long as the new interpretations do not impose any unfair surprises on regu-
latees.  Part II will also explain that the Department of Labor’s voluntary 
undertaking of notice-and-comment rulemaking, although not required by 
the APA, was central to the Court’s holding in Long Island Care.  By em-
ploying notice-and-comment rulemaking, the Department eliminated the 
risk of unfair surprise.  Part III of this Article will focus on effecting inter-
pretive changes without notice-and-comment rulemaking.  Part III will also 
evaluate Pierce’s suggestions for reducing the possibility of unfair conse-
quences for regulatees.  Part III will then take a closer look at applying the 
fair notice doctrine to offer greater protections to regulatees, with particular 
emphasis on the Department of Justice’s 1999 enforcement initiative under 
the Americans with Disabilities Act (ADA).  Both Cinemark and Hoyts 
Cinemas—two of the cases generated by an ADA enforcement initiative—
illustrate how application of the fair notice doctrine might be used to limit 
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unfair retroactive applications of interpretive changes to existing rules.30  In 
conclusion, this Article will synthesize the foregoing discussion and will 
also provide a description of how these principles might be applied. 

I.  WHEN IS DEFERENCE DUE? 

Current doctrine addressing deference to administrative agencies is 
traditionally divided into three separate categories.  First, the Chevron doc-
trine governs the deference courts owe to an agency’s interpretation of an 
ambiguous statutory provision promulgated through traditional notice-and-
comment rulemaking.  Second, the Mead/Skidmore31 doctrine governs the 
deference courts owe to an agency’s interpretation of an ambiguous statu-
tory provision announced in a manner less formal than traditional notice-
and-comment rulemaking.  Third, the Auer/Seminole Rock32 test governs an 
agency’s interpretations of its own ambiguous regulations.  Each test is dis-
cussed in more detail below, together with a description of how each test 
treats changes in agency interpretations of ambiguous statutory or regula-
tory provisions. 

A.  Chevron Deference 

In 1984, the Supreme Court established the now well-known two-step 
test for determining when a court should defer to an agency’s interpretation 
of a federal statute Congress entrusted to the agency to implement.33  Under 
Chevron’s first step, the reviewing court must determine “whether Congress 
has directly spoken to precise the question at issue,” relying on traditional 
tools of statutory construction.34  If the answer is “yes,” “that is the end of 
the matter; for the court, as well as the agency, must give effect to the un-
ambiguously expressed intent of Congress.”35  If the answer is “no,” at Che-
vron’s second step, the court must look to the agency’s interpretation of the 
statute.36  At this step, “the question for the court is whether the agency’s 
answer is based on a permissible construction of the statute.”37  If the agen-

  
 30. See discussion infra Section III.B. 
 31. United States v. Mead Corp., 533 U.S. 218 (2001); Skidmore v. Swift & Co., 
323 U.S. 134 (1944). 
 32. Auer v. Robbins, 519 U.S. 452 (1997); Bowles v. Seminole Rock & Sand Co., 
325 U.S. 410 (1945). 
 33. See Chevron U.S.A. Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837 
(1984). 
 34. Id. at 842. 
 35. Id. at 842-43; 837 n.9. 
 36. Id. at 843. 
 37. Id. 
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cy’s interpretation is “permissible”—meaning not “arbitrary, capricious, or 
manifestly contrary to the statute”—the agency’s interpretation controls.38 

In Chevron, the Court recognized that agencies entrusted with admin-
istering an ambiguous statute were at least implicitly delegated the authority 
to fill the “gaps” in the statutory program.39  The Court explained that this 
gap-filling function is inherently a policy-making function.  Quoting Mor-
ton v. Ruiz, the Court explicitly recognized that “‘[t]he power of an adminis-
trative agency to administer a congressionally created . . . program necessar-
ily requires the formulation of policy.’”40  Chevron, in fact, involved a sig-
nificant change in policy.  In 1981, the EPA adopted new regulations allow-
ing a state to adopt a plant-wide definition of the term “stationary source” as 
used under the Clean Air Act’s Nonattainment New Source Review pro-
gram.41  Applying the EPA’s new definition of “stationary source,” an exist-
ing facility could add or alter an existing piece of equipment without trig-
gering the Clean Air Act’s permitting requirements for a “modification” so 
long as there was no increase in total emissions.42  In a rule adopted in 1979, 
the EPA had taken a different approach.43  In 1979, the EPA rejected appli-
cation of the plant-wide definition in states that lacked revised State Imple-
mentation Plans (SIPs) as of July 1979,44 but permitted its use in States that 
had adopted SIPs before then so long as those SIPs were properly revised.45 

In 1981, Ronald Reagan “took office and initiated a ‘Government-
wide reexamination of regulatory burdens and complexities.’”46  As part of 
this review, the EPA reevaluated its definition of the term “source,” and 
replaced its original 1979 rule with a broad plant-wide definition.47  The 
1981 rule, at issue in Chevron, was the result. 

In upholding the 1981 rule, the Chevron court recognized the propri-
ety of the new administration changing the definition of an ambiguous statu-
tory provision based on the new administration’s policy goals.48  Since the 
  
 38. Id. at 843-44. 
 39. See id. 
 40. Id. at 843 (quoting Morton v. Ruiz, 415 U.S. 199, 231 (1974)). 
 41. Id. at 858-59 (citing 46 Fed. Reg. 50766 (Oct. 14, 1981)). 
 42. Id. at 840. 
 43. Id. at 854 (citing 44 Fed. Reg. 3276 (Jan. 16, 1979)). 
 44. Under the Clean Air Act, the EPA’s job is to promulgate air quality standards 
for certain pollutants and to ensure that the minimum requirements for control programs are 
met. 42 U.S.C. § 7409 (1977).  The states are responsible for deciding how to achieve those 
standards and requirements within their own borders through EPA-approved SIPs. Id. § 
7410(a). 
 45. Chevron, 467 U.S. at 854. 
 46. Id. at 857 (quoting 46 Fed. Reg. 16281 (Mar. 21, 1981)). 
 47. Id. at 858. 
 48. Id. at 865-66.  The Court further stated: 

[A]n agency to which Congress has delegated policymaking responsibilities may, 
within the limits of that delegation, properly rely upon the incumbent administra-
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Court handed down Chevron in 1985, the Chevron doctrine has reliably 
been applied to allow agencies to change their interpretations of ambiguous 
statutory provisions on policy grounds where the agency has set forth its 
new interpretation through notice-and-comment rulemaking.49  Chevron 
itself did not address whether the same level of deference would be due to 
an agency’s change in interpretation set forth in a less formal fashion not 
benefiting from notice-and-comment rulemaking.  That question would not 
be squarely addressed by the Court until Mead, the next case under discus-
sion.   

B.  Mead/Skidmore Deference 

The issue in Mead was whether courts owed any deference to a U.S. 
Customs Service tariff classification ruling.50  The Customs Service pro-
vides tariff classification rulings before fixing the final classification and 
rate of duty applicable to merchandise entering the United States.51  Accord-
ing to the Treasury Department’s validly-promulgated rules, a ruling letter 
represents the official position of the Customs Service and is binding on all 
Customs Service personnel unless modified or revoked.52  However, tariff 
classification rulings are not themselves subject to notice-and-comment 
rulemaking.53 

The Mead Corporation challenged a 1993 Customs Service ruling let-
ter classifying Mead’s day planners as “‘Diaries . . . , bound’” under the 
relevant provision of the Harmonized Tariff Schedule of the United States, 
  

tion’s views of wise policy to inform its judgments.  While agencies are not di-
rectly accountable to the people, the Chief Executive is, and it is entirely appropri-
ate for this political branch of the Government to make such policy choices—
resolving the competing interests which Congress itself either inadvertently did not 
resolve, or intentionally left to be resolved by the agency charged with the admini-
stration of the statute in light of everyday realities. 

Id. 
 49. See Smiley v. Citibank (S.D.), N.A., 517 U.S. 735, 740-41 (1996) (dismissing 
relevance of changes in interpretation under Chevron where new interpretation is adopted 
through notice-and-comment rulemaking). 
 50. United States v. Mead Corp., 533 U.S. 218, 221 (2001). 
 51. Id. at 222; see also 19 U.S.C. § 1500(b) (2000) (providing that “[t]he Customs 
Service shall, under rules and regulations prescribed by the Secretary [of the Treasury] . . . 
fix the final classification and rate of duty applicable to . . . merchandise”). 
 52. 19 C.F.R. § 177.9(a) (2000) (A ruling letter “represents the official position of 
the Customs Service with respect to the particular transaction or issue described therein and 
is binding on all Customs Service personnel in accordance with the provisions of this section 
until modified or revoked.  In the absence of a change of practice or other modification or 
revocation which affects the principle of the ruling set forth in the ruling letter, that principle 
may be cited as authority in the disposition of transactions involving the same circum-
stances.”); see also Mead, 533 U.S. at 222. 
 53. Mead, 533 U.S. at 223. 
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subjecting the day planners to a four percent tariff.54  From 1989 to 1993, 
however, the Customs Service listed day planners under a different “other” 
subcategory, free of any duty.55  The 1993 ruling, therefore, represented a 
change in the agency’s interpretation of the statute as it applied to Mead’s 
day planners.56 

In an opinion authored by Justice Souter, the Court held that the Cus-
toms Service’s tariff classification ruling was not due Chevron deference.57  
The Court explained that “administrative implementation of a particular 
statutory provision qualifies for Chevron deference when it appears that 
Congress delegated authority to the agency generally to make rules carrying 
the force of law, and that the agency’s interpretation claiming deference was 
promulgated in the exercise of that authority.”58  This implied delegation, 
the Court explained, could be shown in different ways, including through 
the agency’s express “power to engage in adjudication or notice-and-
comment rulemaking,” or through “some other indication of a comparable 
congressional intent.”59 

Although the Court concluded that the Customs Service’s tariff rulings 
were not due Chevron deference, the Court found that they were still due 
“respect according to [their] persuasiveness.”60  The Court further explained 
that the contours of this lesser standard of deference should be governed by 
the factors identified in the Court’s 1944 opinion in Skidmore v. Swift & 
Co.61  Under Skidmore, the measure of deference owed to an agency admin-
istering its own statute varies with the circumstances.  Courts should con-
sider the “degree of the agency’s care, its consistency, formality, and rela-
tive expertness, and to the persuasiveness of the agency’s position.”62  The 
case was remanded to the lower court to consider the Customs Service’s 
revenue ruling in light of these factors.63 

In Mead, the Court established an important distinction between legis-
lative notice-and-comment type rules on one side, and less formal agency 
policy pronouncements not due the same judicial deference on the other.  
Importantly, while Chevron does not disfavor changes in an agency’s inter-
pretation of an ambiguous statute, the Skidmore factors, adopted by the 
Court in Mead, specifically direct the courts to take into consideration the 
“consistency” of the agency’s position over time.  Thus, the Mead test dis-
  
 54. Id. at 224-25. 
 55. Id. at 225. 
 56. Id.  
 57. Id. at 226-27, 231. 
 58. Id. at 226-27. 
 59. Id. at 227. 
 60. Id. at 221. 
 61. Id. at 227, 234-35 (citing Skidmore v. Swift & Co., 323 U.S. 134 (1944)). 
 62. Mead, 533 U.S. at 228 (citing Skidmore, 323 U.S. at 139-40). 
 63. Id. at 238-39. 
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favors changes in agency interpretations even where the change might have 
been the result of a legitimate change in policy.64 

Justice Scalia, in his dissent, strongly disagreed with the majority’s 
conclusion.65  For Justice Scalia, the most important factor was whether a 
particular agency interpretation was the authoritative—i.e., official—
position of the agency, without regard to the manner in which the interpreta-
tion was adopted by the agency.66  This factor should be determinative, in 
Justice Scalia’s opinion, due to the underlying principle animating the Che-
vron doctrine—namely, that Congress implicitly (if not explicitly) delegated 
to the agency the authority to resolve statutory ambiguities, a doctrine 
“rooted in a legal presumption of congressional intent, important to the divi-
sion of powers between the Second and Third Branches.”67  Justice Scalia 
noted that in Mead, for example: 

Although the actual ruling letter was signed by only the Director of the Commer-
cial Rulings Branch of Customs Headquarters’ Office of Regulations and Rulings, . 
. . the Solicitor General of the United States has filed a brief, cosigned by the Gen-
eral Counsel of the Department of the Treasury, that represents the position set 
forth in the ruling letter to be the official position of the Customs Service.68   

As the official position of the agency, the ruling letter was therefore due 
Chevron deference by Justice Scalia’s standards.69    

  
 64. Although the Mead Court invited courts to reject agency interpretations adopted 
through something less than notice-and-comment rulemaking, the “consistency” of an agen-
cy’s interpretation has generally not been a deciding factor in lower court cases applying 
Skidmore subsequent to Mead.  A recent empirical study conducted by Kristin E. Hickman 
and Matthew D. Krueger found that “consistency” is “less dispositive than other Skidmore 
factors.”  Kristin E. Hickman & Matthew D. Krueger, In Search of the Modern Skidmore 
Standard, 107 COLUM. L. REV. 1235, 1286 (2007).  In eighteen cases examined by the au-
thors, the reviewing court concluded that the agency’s interpretation was not consistent with 
former interpretations.  Id.  However, in seven of these cases the court upheld the agency’s 
new interpretation despite the change. Id.  In contrast, the authors point out, a finding against 
the agency on any of the other Skidmore factors almost always resulted in the court rejecting 
the agency’s interpretation.  Id. 
 65. Mead, 533 U.S. at 239 (Scalia, J., dissenting). 
 66. See id. 
 67. Id. at 243. 
 68. Id. at 258. 
 69. Justice Scalia went on to explain: 

The “authoritativeness” of an agency interpretation does not turn upon whether it 
has been enunciated by someone who is actually employed by the agency. It must 
represent the judgment of central agency management, approved at the highest lev-
els. I would find that condition to have been satisfied when, a ruling having been 
attacked in court, the general counsel of the agency has determined that it should 
be defended. 

Id. at 258-59 n.6. 
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C.  Seminole Rock/Auer Deference 

In Bowles v. Seminole Rock & Sand Co.,70 the Supreme Court consid-
ered the degree of deference courts owe to agency interpretations of their 
own regulations.  Seminole Rock involved the proper interpretation and ap-
plication of certain provisions of Maximum Price Regulation No. 188,71 
issued by the Administrator of the Office of Price Administration under 
Section 2(a) of the Emergency Price Control Act of 1942.72  The rule oper-
ated to set the ceiling price for crushed stone sold by Seminole Rock pursu-
ant to congressional efforts to combat inflation during wartime.73  Seminole 
Rock hoped to take advantage of a provision of the regulation, which would 
have allowed it a higher ceiling than that determined by the agency.74 

While the Court found that the agency’s interpretation of the regula-
tion was facially correct, in finding for the agency, the Court observed that 
“[a]ny doubts concerning this interpretation of rule . . . are removed by ref-
erence to the administrative construction of this method of computing the 
ceiling price,” as set forth in a publicly available agency bulletin.75  The 
Court concluded that this interpretation was due “controlling weight unless 
it is plainly erroneous or inconsistent with the regulation.”76   

In 1997, the Supreme Court once again addressed the deference owed 
to an agency’s interpretation of its own regulations in Auer v. Robbins.77  
The Auer Court reaffirmed the holding of Seminole Rock and further ex-
plained that Seminole Rock deference was due to the official interpretation 
of the Department of Labor’s regulations that were set forth for the first 
time by the agency in an amicus curiae brief.78  Under the facts of the case, 
the Secretary’s position was not a “‘post hoc rationalizatio[n]’ advanced by 
[the] agency seeking to defend past agency action against attack.”79  Nor 
  
 70. 325 U.S. 410 (1945). 
 71. 7 Fed. Reg. 7967, 7968 (Oct. 8, 1942) (to be codified at 32 C.F.R. pt. 1499). 
 72. Bowles v. Seminole Rock & Sand Co., 325 U.S. 410, 411 (1945); see also Act 
of Jan. 30, 1942, Ch. 26, 56 Stat. 23. 
 73. Seminole Rock, 325 U.S. at 414-15. 
 74. Id. at 415.  Specifically, Section 1499.163(a)(2) of Maximum Price Regulation 
No. 188 provided that the term: “‘[h]ighest price charged during March, 1942’ means (i) The 
highest price which the seller charged to a purchaser of the same class for delivery of the 
article or material during March, 1942.”  7 Fed. Reg. at 7968.  The Administrator argued that 
the rule turned in the actual delivery of articles in the month of March, 1942, while Seminole 
Rock argued that there must be both a charge and a delivery during March, 1942.  Seminole 
Rock, 325 U.S. at 415. 
 75. Id. at 417. 
 76. Id. at 414. 
 77. 519 U.S. 452 (1997). 
 78. See id. at 461-62. 
 79. Id. at 462 (quoting Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 212 
(1988) (first alteration in original)). 
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was there any “reason to suspect that the interpretation d[id] not reflect the 
agency’s fair and considered judgment on the matter in question.”80 

Some commentators have described Seminole Rock/Auer deference as 
being as strong, or nearly as strong, as Chevron deference.81  At times the 
Supreme Court has described the Seminole Rock/Auer test as being based on 
the same separation of powers concerns behind Chevron,82 and at other 
times the Court has characterized the test more as a sliding scale test similar 
to the Mead/Skidmore approach.83  Many lower courts, in fact, have explic-
itly referenced Mead, and the Skidmore factors, in applying the Seminole 
Rock/Auer test.84  Under this approach, new interpretations of agency rules 
would not receive the same degree of deference afforded consistent agency 
interpretations of regulations.  Consequently, Seminole Rock/Auer could be 
understood as disfavoring policy changes in the same way as 
Mead/Skidmore.   

II.  FAIR NOTICE THROUGH NOTICE-AND-COMMENT RULEMAKING:  LONG 
ISLAND CARE AT HOME, LTD.  V. COKE 

The principal means by which an administrative agency makes sub-
stantive changes to existing rules is through informal notice-and-comment 
rulemaking.85  That process is spelled out in the APA, which generally re-
quires notice to the public prior to final adoption of any new rule, together 

  
 80. Auer, 519 U.S. at 462.  
 81. See, e.g., Thomas W. Merrill & Kristin E. Hickman, Chevron’s Domain, 89 
GEO. L.J. 833, 899 (2001); Scott H. Angstreich, Shoring Up Chevron: A Defense of Seminole 
Rock Deference to Agency Regulatory Interpretations, 34 U.C. DAVIS L. REV. 49, 71 (2000); 
John F. Manning, Constitutional Structure and Judicial Deference to Agency Interpretations 
of Agency Rules, 96 COLUM. L. REV. 612, 627-29 (1996); see also William N. Eskridge, Jr. & 
Lauren E. Baer, The Continuum of Deference: Supreme Court Treatment of Agency Statutory 
Interpretations from Chevron to Hamdan, 96 GEO. L.J. 1083, 1142 (2008) (conducting an 
empirical study of agency success rates under different deference regimes and determining 
that the invocation of Seminole Rock deference “virtually assures” the agency a legal victory, 
while Chevron yields an agency victory seventy-five percent of the time).  
 82. See Pierce, supra note 20, at 569-70 (citing Pauley v. Bethenergy Mines, Inc., 
501 U.S. 680, 696-97 (1991)). 
 83. See Pierce, supra note 20, at 570 (citing Martin v. Occupational Safety & Health 
Review Comm’n, 499 U.S. 144, 151 (1991)). 
 84. See, e.g., Aeroquip-Vickers, Inc. v. Comm’r, 347 F.3d 173, 181 (6th Cir. 2003) 
(granting Skidmore deference to a revenue ruling); accord Omohundro v. United States, 300 
F.3d 1065, 1069 (9th Cir. 2002); Del Commercial Props., Inc. v. Comm’r, 251 F.3d 210, 214 
(D.C. Cir. 2001); U.S. Freightways Corp. v. Comm’r, 270 F.3d 1137, 1142 (7th Cir. 2001); 
see also Sierra Club v. Ga. Power Co., 443 F.3d 1346, 1354 (11th Cir. 2006) (citing Mead 
for the holding that “EPA’s . . . [g]uidance concerning [state SIP] provisions is not a regula-
tion and is not due the same level of deference as formally adopted rules”). 
 85. See 5 U.S.C. § 553 (2006); see also WILLIAM F. FUNK, SIDNEY A. SHAPIRO & 
RUSSELL L. WEAVER, ADMINISTRATIVE PRACTICE & PROCEDURE 91 (3d ed. 2001). 
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with an opportunity for the public to submit comments on the rule.86  A final 
rule is then promulgated after the agency has considered and responded to 
the public comments.87  As explained above, in Mead, the Supreme Court 
identified the agency’s use of this process as a chief indicator of whether a 
particular agency interpretation is due full Chevron deference.88  However, 
the APA itself does not require notice-and-comment rulemaking prior to an 
agency’s adoption of “interpretative” rules; the notice-and-comment process 
is instead tied to the agency’s adoption of “substantive” rules.89 

One issue that remained unclear after Mead was whether an agency 
could voluntarily employ notice-and-comment rulemaking to elevate “inter-
pretative” rules to Chevron status, even without any express statutory re-
quirement to do so.  This issue was ultimately addressed by the Court in 
Long Island Care, where the Court answered the question in the affirma-
tive.90  The lower court, however, read Mead as requiring a different result.  
The Second Circuit read Mead as requiring some express showing that 
Congress intended the agency to adopt interpretative rules through some 
type of formal process before affording those rules full Chevron deference.91 

As explained below, Long Island Care represents an important course 
correction away from Mead and towards a more functional approach to def-
erence as articulated by the Court in Chevron.92  Rather than cutting fine 
distinctions between those types of agency actions warranting Skidmore 
deference and those deserving Chevron deference, the Court’s focus in Long 
Island Care, instead, is on the overall reasonableness of the agency’s exer-
cise of its gap-filling, policy-executing function.  Furthermore, in making a 
determination of whether the agency’s regulation is reasonable, the Court 
put less emphasis on consistency and more emphasis on fair notice.  In light 
of Long Island Care, agencies should be able to ensure fair notice to the 
regulated community through employment of notice-and-comment rulemak-
ing, even where there is no express statutory requirement that they do so 
prior to adopting new interpretations of ambiguous statutes or rules. 

A.  The APA Rulemaking Process 

Under the APA, the requirements for informal rulemaking are rather 
basic.  First, the agency must give prior notice of a proposed rulemaking, 
  
 86. 5 U.S.C. § 553(b)-(c). 
 87. Id. at § 553(c). 
 88. See United States v. Mead Corp., 533 U.S. 218, 227 (2001). 
 89. 5 U.S.C. § 553(b)(3)(A); see also U.S. DEP’T OF JUSTICE, ATTORNEY GENERAL’S 
MANUAL ON THE ADMINISTRATIVE PROCEDURE ACT 30 (1947). 
 90. See Long Island Care at Home, Ltd. v. Coke, 127 S. Ct. 2339, 2349-51 (2007). 
 91. See Coke v. Long Island Care at Home, Ltd., 376 F.3d 118, 131-32 (2d Cir. 
2004). 
 92. See discussion infra at Section III.A. 
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which is generally accomplished by publication in the Federal Register.93  
Second, the agency must give interested persons an opportunity to partici-
pate in the rulemaking process through submission of written comments.94  
Lastly, after the agency has considered the public comments, it must issue, 
with its final rule, “a concise general statement of . . . basis and purpose.”95  
The word “Rule” is used in the APA broadly, including “the whole or a part 
of an agency statement of general or particular applicability and future ef-
fect designed to implement, interpret, or prescribe law or policy or describ-
ing the organization, procedure, or practice requirements of an agency.”96  
On the other hand, the APA contains a broad exception excluding from any 
rulemaking process: “matter[s] relating to agency management or personnel 
or to public property, loans, grants, benefits, or contracts.”97  The APA also 
excludes the following actions from any notice-and-comment requirements:  
“interpretative rules, general statements of policy, or rules of agency or-
ganization, procedure, or practice.”98  Nor is any prior notice required 
“when the agency for good cause finds (and incorporates the finding and a 
brief statement of reasons therefor in the rules issued) that notice and public 
procedure thereon are impracticable, unnecessary, or contrary to the public 
interest.”99  Undertaking notice-and-comment rulemaking can be a lengthy 
endeavor, and so agencies may seek to employ one of these exceptions to 
expedite the implementation of a new policy. 

The Attorney General’s 1947 Manual on the Administrative Procedure 
Act explains that “[t]he further exemption of ‘interpretative rules’ and ‘gen-
eral statements of policy’ restricts the application of section 4(a) and (b) to 
substantive rules issued pursuant to statutory authority.”100  In a footnote, the 
Attorney General further distinguished “interpretative” rules from “substan-
tive” rules as follows: 

Substantive rules—rules, other than organizational or procedural under section 3(a) 
(1) and (2), issued by an agency pursuant to statutory authority and which imple-
ment the statute, as, for example, the proxy rules issued by the Securities and Ex-
change Commission pursuant to section 14 of the Securities Exchange Act of 1934 
(15 U.S.C. 78 n). Such rules have the force and effect of law.  

Interpretative rules—rules or statements issued by an agency to advise the public 
of the agency’s construction of the statutes and rules which it administers.101 

  
 93. 5 U.S.C. § 553(b) (2006).   
 94. Id. § 553(c).   
 95. Id. 
 96. Id. § 551(4). 
 97. Id. § 553(a)(2).   
 98. Id. § 553(b)(3)(A). 
 99. Id. § 553(b)(3)(B). 
 100. U.S. DEP’T OF JUSTICE, ATTORNEY GENERAL’S MANUAL ON THE ADMINISTRATIVE 
PROCEDURE ACT 30 (Gaunt, Inc. reprint 1999) (1947). 
 101. Id. at 30 n.3. 
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The Attorney General also defines “[g]eneral statements of policy” as 
“statements issued by an agency to advise the public prospectively of the 
manner in which the agency proposes to exercise a discretionary power.”102 

The Attorney General’s description of “interpretative” rules does not 
suggest that they were to be treated with any less deference than the more 
programmatic rules an agency might promulgate to carry out the mandate of 
a statute, such as the proxy rules enacted pursuant to the Securities Ex-
change Act.  However, the implicit indication is that interpretive rules—like 
general statements of policy—would be applied prospectively only.103  Ad-
ditionally, neither the APA nor the Attorney General’s Manual expressly 
foreclose the option of employing notice-and-comment rulemaking in the 
course of promulgating a new interpretive rule.  Arguably, use of such a 
procedure would put the public on notice concerning the prospective appli-
cation of a new interpretation of an ambiguous statutory provision.  How-
ever, Mead left this something of an open question.  The Mead court di-
rected its attention primarily at the rulemaking procedure required by Con-
gress, rather than at the procedures voluntarily undertaken by the agency.  
The Court specifically tied Chevron deference to indicators that “Congress 
delegated authority to the agency generally to make rules carrying the force 
of law, and that the agency interpretation claiming deference was promul-
gated in the exercise of that authority”104—for example, through notice-and-
comment rulemaking.105  However, through the APA, Congress did not re-
quire agencies to employ notice-and-comment rulemaking before adopting 
interpretive rules.  Could an agency voluntarily employ notice-and-
comment process to elevate interpretive rules to Chevron status?  That is the 
question the Supreme Court addressed in Long Island Care at Home, Ltd. v. 
Coke. 

  
 102. Id. 
 103. Justice Scalia offers a reasonable explanation of why this should be so in his 
Bowen concurrence: 

The first part of the APA’s definition of “rule” states that a rule “means the whole 
or a part of an agency statement of general or particular applicability and future ef-
fect designed to implement, interpret, or prescribe law or policy or describing the 
organization, procedure, or practice requirements of an agency . . . .” 5 U.S.C. § 
551(4) (emphasis added).  The only plausible reading of the italicized phrase is that 
rules have legal consequences only for the future.  

Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 216 (1988) (Scalia, J., concurring). 
 104. United States v. Mead Corp., 533 U.S. 218, 226-27 (2001). 
 105. Id. at 227. 
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B.  Long Island Care at Home, Ltd. v. Coke 

In Long Island Care at Home, Ltd. v. Coke,106 the Supreme Court ad-
dressed whether a Department of Labor (DOL) interpretive rule was valid 
under the Fair Labor Standards Act (FLSA).107  The Long Island Care case 
specifically involved an interpretive rule adopted through notice-and-
comment rulemaking.  By its terms, the FLSA exempts from the Act’s oth-
erwise applicable minimum wage and maximum hours rules “‘any em-
ployee employed [sic] in domestic service employment to provide compan-
ionship services for individuals who (because of age or infirmity) are unable 
to care for themselves (as such terms are defined and delimited by regula-
tions of the Secretary [of Labor]).’”108 

A DOL interpretative regulation explained that this exemption in-
cludes those “companionship” workers who “are employed by an employer 
or agency other than the family or household using their services.”109  This 
provision, enacted in 1975, became highly controversial.  Between 1992 and 
2007, DOL had in fact considered limiting the exemption to include com-
panionship workers paid by third parties within the scope of the FLSA’s 
minimum wage and maximum hour rules.110  Ultimately, DOL decided to 
make no such change.111 

1.  Proceedings Before the Second Circuit 

In 2002, Evelyn Coke filed suit against Long Island Care at Home, her 
former employer, alleging that Long Island Care had not paid her the mini-
mum wages and overtime pay required under FLSA.112  The district court 
found that Section 552.109(a) controlled and thus dismissed Coke’s law-
suit.113  On appeal, the Second Circuit reversed the decision of the lower 
court, holding Section 552.109(a) unenforceable.114  Although the court 
agreed that the term “companionship services” under the FLSA was am-
biguous, the Second Circuit reasoned that Section 552.109(a) was not enti-
tled to Chevron deference because it was an “interpretative” rule rather than 

  
 106. 127 S. Ct. 2339 (2007). 
 107. Id. at 2344. 
 108. Id. (quoting 29 U.S.C. § 213(a)(15) (2004)). 
 109. Id. at 2344 (quoting 29 C.F.R. § 552.109(a) (2006)). 
 110. Id. at 2345 (citing 58 Fed. Reg. 69,310-12 (Dec. 30, 1993); 60 Fed. Reg. 46798 
(Sept. 8, 1995); 66 Fed. Reg. 5481, 5485 (Jan. 19, 2001)). 
 111. Id. (quoting 67 Fed. Reg. 16668 (Apr. 8, 2002)). 
 112. Id. at 2345. 
 113. Coke v. Long Island Care at Home, Ltd., 267 F. Supp. 2d 332, 341 (E.D.N.Y. 
2003). 
 114. Coke v. Long Island Care at Home, Ltd., 376 F.3d 118, 133, 135 (2d Cir. 2004). 
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a “legislative” rule.115  Thus, the court concluded that Section 552.109(a) did 
not have the “force of law” required by Mead to qualify for Chevron defer-
ence.116  The court pointed to the Department’s division of its regulations 
between “Subpart A-General Regulations” and “Subpart B-Interpretations,” 
the former promulgated under a specific congressional authorization to de-
fine terms under the FLSA, but the latter not.117  By not referencing the pro-
vision of the FLSA granting DOL the power to make rules defining appli-
cable terms under the FLSA, the court reasoned that “the regulation at issue, 
§ 552.109(a), is effectively conceded by the DOL not to have been promul-
gated pursuant to Congress’s express legislative delegation in § 
213(a)(15).”118  The result was that the regulation was not a true legislative 
rule due Chevron deference; DOL’s use of notice-and-comment procedures 
did not qualify Section 552.109(a) for Chevron deference.119  The court was 
also troubled that “[t]he original notice [for the proposed rule] informed the 
public that employees of third party employers were not going to be exempt 
from the FLSA . . . , but the final rule provided exactly the opposite without 
a detailed explanation.”120 

Although the appeals court concluded that Section 552.109(a) was not 
due Chevron deference, it read Mead as nevertheless requiring “some level 
of deference,” applying the multifactor test set forth under Skidmore.121  In 
applying the Skidmore factors, the court found that Section 552.109(a) was 
inconsistent with the policy behind the FLSA, inconsistent with other regu-
lations promulgated by DOL under FLSA, inconsistent with previous DOL 
interpretations, and not supported by evidence of “thorough consideration” 
by DOL.122  In particular, the court found Section 552.109(a) “jarringly in-
consistent” with Section 552.3, which the court found to be “legislative” 
rather than “interpretative” and due a higher degree of deference than Sec-
tion 552.109(a).123  Also, the court observed that “the agency’s position with 
regard to FLSA coverage through time ha[d] hardly been a model of consis-
tency.”124  The court explained that in 1974 “the agency proposed a regula-
  
 115. Id. at 130-31. 
 116. See id. at 131-32. 
 117. Id. at 131. 
 118. Id. at 131-32. 
 119. Id. at 132 (“In this case, the agency undertook a notice and comment procedure 
for an interpretative regulation despite the fact that the procedure was not required.  While 
Mead does not offer specific guidance on whether putting a proposed interpretation out for 
notice and comment has any effect on deference, following the notice and comment proce-
dure, at most, buttresses a claim that the agency gave consideration to what it did; it does not 
alter the fact that the agency did not act pursuant to legislative authority.”). 
 120. Id. (citations omitted). 
 121. Id. at 133. 
 122. See id. at 133-35. 
 123. Id. at 133-34. 
 124. Id. at 134. 
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tion that would have afforded FLSA coverage to employees of third party 
employers only to reverse itself with the promulgation of § 552.109(a).”125  
And, “[i]n 2001, the DOL again proposed that employees of third party em-
ployers get FLSA coverage (contrary to the view it endorses in this litiga-
tion), only to withdraw the proposal shortly thereafter.”126  In other words, 
DOL’s inconsistent interpretation of an admittedly ambiguous statutory 
provision—driven largely by policy considerations—was a strike against it 
under the Skidmore factors. 

On December 1, 2005, while Long Island Care’s petition for certiorari 
was pending before the Supreme Court, DOL issued Wage and Hour Advi-
sory Memorandum No. 2005-01, addressed to all Labor Department Re-
gional Administrators and District Directors under the signature of the Dep-
uty Administrator.127  The purpose of the Memorandum ostensibly was to 
advise staff how to apply the FLSA’s companionship exemption in light of 
the Second Circuit’s decision in Coke.128  DOL expressly instructed its em-
ployees to continue to apply Section 552.109(a) in all states outside the 
Second Circuit.129  The body of the Memorandum provided a more thorough 
rationale for applying the exemption rejected by the Second Circuit and 
explained that the exemption conformed to policy behind the FLSA—
namely, “to ensure that working families in need of companionship services 
would be able to obtain them.”130  Perhaps most importantly, the Memoran-
dum explained in no uncertain terms that “the Department considers the 
third party employment regulations at 29 C.F.R. 552.109 to be authoritative 
and legally binding.”131   

At the U.S. Solicitor General’s suggestion, the Supreme Court vacated 
the Second Circuit’s decision and remanded the case with instructions for 
  
 125. Id. 
 126. Id. 
 127. Dep’t of Labor, Wage and Hour Advisory Memorandum No. 2005-01 (Dec. 1, 
2005), http://www.dol.gov/esa/whd/FieldBulletins/AdvisoryMemoranda2005.pdf. 
 128. Id. at 1 (“The purpose of this memorandum is to advise staff how to apply the 
Section 13(a)(15) companionship services exemption in light of the Second Circuit’s deci-
sion in Coke v. Long Island Care at Home, 376 F.3d 118 (2nd Cir. 2004).  As indicated in 
Opinion Letter FLSA 2005-12, the Division continues to adhere to its regulation, set out at 
29 C.F.R. § 552.109(a), exempting companions who are employed by third parties from the 
minimum wage and overtime requirements of the FLSA.  Regional Administrators and Dis-
trict Directors are instructed to continue to apply the exemption in states outside the Second 
Circuit.”). 
 129. Id. 
 130. Id. at 1-7. 
 131. Id. at 7 (The Department is aware that the Second Circuit suggested in Coke v. 
Long Island Health Care, Ltd., 376 F.3d at 131-33, that the Department’s regulations govern-
ing third party employment were intended to be advisory interpretations only, and that they 
therefore do not have the force and effect of law. That is not the case; the Department con-
siders the third party employment regulations at 29 C.F.R. 552.109 to be authoritative and 
legally binding.”) 
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the Second Circuit to consider DOL’s Wage and Hour Advisory Memoran-
dum.132  On remand, however, the Second Circuit again held Section 
552.109(a) unenforceable.133  In a short per curiam opinion, the court ex-
plained that “[t]here is no dispute that Congress delegated to the Department 
of Labor . . . the authority to promulgate legislative rules, which carry the 
force of law.”134  However, “for substantially the same reasons set forth in 
our 2004 decision, we conclude that § 552.109(a) was not intended, at the 
time of its promulgation, to be a legislative rule; rather, it was meant to be 
an interpretive rule.”135  The rule, therefore, only warranted Skidmore defer-
ence.  Applying the Skidmore factors, the court found nothing in DOL’s 
Memorandum to persuade the court that its original opinion was incorrect.136 

The court acknowledged DOL’s disavowal of any inconsistent previ-
ous position and explicit adoption of the interpretation set forth in Section 
552.109(a) as official agency policy.137   

But a current repudiation of those past positions does not mean that they were nev-
er advanced.  As firm as DOL’s conviction is now that the current form of § 
552.109(a) is the appropriate one, it cannot change the fact that, at multiple times 
in the past, the Department’s position has been otherwise.138  

Again, for the Second Circuit, DOL’s apparent change in policy position, 
although adopted at the highest level of the agency, was the reason for re-
jecting Section 552.109(a). 

2.  Proceedings Before the Supreme Court    

In a unanimous opinion, the Supreme Court reversed the decision of 
the Second Circuit.139  The Court framed the question presented as “whether, 
in light of the statute’s text and history, and a different (apparently conflict-
ing) regulation, the Department’s regulation is valid and binding.”140  After 
providing a brief procedural history of the case, the Court’s analysis began 
with a strong reaffirmation of the policy-making function of DOL in this 
instance.141  Citing Chevron, the Court explained: “We have previously 
pointed out that the ‘power of an administrative agency to administer a con-
gressionally created . . . program necessarily requires the formulation of 
policy and the making of rules to fill any gap left, implicitly or explicitly, by 
  
 132. Long Island Care at Home, Ltd. v. Coke, 546 U.S. 1147 (2006). 
 133. Coke v. Long Island Care at Home, Ltd., 462 F.3d 48 (2d Cir. 2006). 
 134. Id. at 50. 
 135. Id. 
 136. Id. at 51. 
 137. Id. at 52. 
 138. Id. 
 139. Long Island Care at Home, Ltd. v. Coke, 127 S. Ct. 2339, 2352 (2007). 
 140. Id. at 2344. 
 141. Id. at 2345-46. 
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Congress.’”142  When the administrative agency “fills such a ‘gap’ reasona-
bly, and in accordance with other applicable (e.g., procedural) requirements, 
the courts accept the result as legally binding.”143  The issue, so framed, 
made the case an easy one.  The FLSA left a “gap” concerning the scope of 
the companionship worker exemption and granted DOL the authority to fill 
the gap.  DOL reasonably filled the gap pursuant to proper procedural re-
quirements.  That was the end of the story, and there should have been noth-
ing left for the lower court to do.  As the Court observed, “[s]ince on its face 
the regulation seems to fill a statutory gap, one might ask what precisely is 
it about the regulation that might make it unreasonable or otherwise unlaw-
ful?”144 

The Court summarily rejected Coke’s argument that DOL’s changing 
interpretation reduced the level of authority the Court owed to Section 
552.109(a).145  Indeed, the Court “concede[d] that the Department may have 
interpreted these regulations differently at different times in their history.”146  
However, “as long as interpretive changes create no unfair surprise—and 
the Department’s recourse to notice-and-comment rulemaking in an attempt 
to codify its new interpretation . . . makes any such surprise unlikely here—
the change in interpretation alone presents no separate ground for disregard-
ing the Department’s present interpretation.”147   

The Court also rejected the lower court’s dismissal of DOL’s 2005 
Memorandum.  Although the 2005 Memorandum was issued only to internal 
Department personnel, the Court had “‘no reason . . . to suspect that [this] 
interpretation’ is merely a ‘post hoc rationalization[n]’ of past agency ac-
tion, or that it ‘does not reflect the agency’s fair and considered judgment 
on the matter in question.’”148  Instead, “[w]here, as here, an agency’s 
course of action indicates that the interpretation of its own regulation re-
flects its considered views . . . we have accepted that interpretation as the 
agency’s own, even if the agency set those views forth in a legal brief.”149 

The Court addressed the separate argument that the 1974 notice-and-
comment procedure utilized by DOL was inadequate because DOL had 
originally proposed a rule that would have placed outside FLSA’s exemp-
tion third-party employers who would have been covered before the 1974 
  
 142. Id. at 2345 (citing Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 
U.S. 837, 843 (1984) (quoting Morton v. Ruiz, 415 U.S. 199, 231 (1974))). 
 143. Long Island Care, 127 S. Ct. at 2345-46 (citing Chevron, 467 U.S. at 843-44; 
United States v. Mead, 533 U.S. 218, 227 (2001)). 
 144. Long Island Care, 127 S. Ct. at 2346. 
 145. Id. at 2349. 
 146. Id. 
 147. Id. 
 148. Id. (quoting Auer v. Robbins, 519 U.S. 452, 462 (1997) (quoting Bowen v. 
Georgetown Univ. Hosp., 488 U.S. 204, 212 (1988))). 
 149. Long Island Care, 127 S. Ct. at 2349. 
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amendments.150  As adopted, however, the final rule exempted all compan-
ionship workers employed by third-parties from the FLSA.151  The Court 
rejected the argument that this change—from proposed rule to final rule—
rendered the rule inadequate and unenforceable.152  The touchstone of the 
notice-and-comment process, the Court explained, “is one of fair notice.”153  
As long as the final rule was “reasonably foreseeable” and a “logical out-
growth” of the proposed rule, the final rule satisfied the requirements of fair 
notice.154  In fact, the Court noted that DOL did not receive a single objec-
tion to the rule when it was promulgated.155 

C.  Ramifications of Long Island Care 

The Supreme Court’s Long Island Care opinion did a number of inter-
esting things.  First, rather than parse the various deference doctrines to 
determine the precise level of deference owed to the regulation at issue—as 
the Second Circuit did—the Court instead began with a reassertion of the 
agency’s policy-making responsibilities.156  Opting for what has been called 
a “comparative institutional approach,” the Court relied on both Chevron 
and Seminole Rock/Mead principles to determine that the agency’s action 
was reasonable under the circumstances.157  Having determined that DOL’s 
action was properly within the scope of its administrative power under the 
Act, the Court looked to whether there was anything “about the regulation 
that might make it unreasonable or otherwise unlawful.”158 

Long Island Care also may signal a move away from “consistency” as 
an important factor in determining whether a court should defer to an agen-
cy’s preferred interpretation of a statute or regulation.  The focus is instead 
on fair notice.  The Court dismissed Coke’s argument that Section 
552.109(a) did not warrant Chevron deference due to the agency’s differing 
interpretation of the FLSA’s exemption through its history. The Court ex-
plained that “as long as interpretive changes create no unfair surprise—and 
the Department’s resource to notice-and-comment rulemaking in an attempt 
to codify its new interpretation . . . makes any such surprise unlikely here—
the change in interpretation alone presents no separate ground for disregard-
ing the Department’s present interpretation.”159  Because the agency prom-
  
 150. Id. at 2351-52. 
 151. Id. at 2351. 
 152. Id. at 2351-52. 
 153. Id. at 2351. 
 154. Id.   
 155. Id. at 2352. 
 156. See id. at 2345-46. 
 157. Foote, supra note 2, at 717. 
 158. Long Island Care, 127 S. Ct. at 2346. 
 159. Id. at 2349. 
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ulgated its interpretive rule through a valid notice-and-comment process, 
and presumably applied the rule only in a prospective manner, there was no 
unfair disadvantage afforded to Coke through the agency’s exercise of its 
policy-making action.  Indeed, Coke had been employed by Long Island 
Care in 1997, years after Section 552.109(a) was promulgated.160 

Lastly, Long Island Care signals a shift away from Mead’s focus on 
whether or not agency action bears the “force of law” in determining what 
level of deference the action is due.  Although Mead did not clearly define 
the difference between those sorts of agency actions warranting Chevron 
deference and those not warranting such deference, a key to the distinction 
was whether there was some indication “that Congress delegated authority 
to the agency generally to make rules carrying the force of law, and that the 
agency interpretation claiming deference was promulgated in the exercise of 
that authority.”161  A chief indicator that a rule was intended to have the 
“force of law” is where Congress “provides for a relatively formal adminis-
trative procedure” such as notice-and-comment rulemaking.162  In Long Is-
land Care, although a provision of the FLSA expressly authorized the De-
partment of Labor to define the applicable terms through regulation,163 the 
APA expressly exempts “interpretative” rules from notice-and-comment 
requirements.164  Thus, on one hand, Congress contemplated the Department 
filling the gaps in the FLSA through certain interpretive rules; on the other 
hand, Congress exempted the Department from having to utilize notice-and-
comment rulemaking in promulgating interpretive rules through the APA.  
This incongruity, in a nutshell, was the source of the Second Circuit’s di-
lemma concerning the degree of deference owed to Section 552.109(a).165  
But, rather than focus on what Congress may have intended the Department 
to do, the Supreme Court instead focused on what the Department itself 
intended.  DOL’s voluntary use of notice-and-comment rulemaking—
although not required by the APA—indicated that “the Department intended 
the third-party regulation as a binding application of its rulemaking author-
ity.”166  This conclusion was further supported by the authoritative explana-
tion of the DOL’s exemption set forth in the 2005 Memorandum. The pre-
sent DOL Administrator certainly treated Section 552.109(a) as a binding 
application of the agency’s rulemaking authority.   

  
 160. Coke v. Long Island Care at Home, Ltd., 267 F. Supp. 2d 332, 334 (E.D.N.Y. 
2003). 
 161. United States v. Mead Corp., 533 U.S. 218, 226-27 (2001). 
 162. Id. at 230. 
 163. See Coke v. Long Island Care at Home, Ltd., 376 F.3d 118, 131-32 (2d Cir. 
2004). 
 164. 5 U.S.C. § 553(b)(3)(A) (2006). 
 165. See Coke, 376 F.3d at 131-32. 
 166. Long Island Care at Home, Ltd. v. Coke, 127 S. Ct. 2339, 2350 (2007). 
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In sum, Long Island Care can be read as a development away from 
Mead’s distinction between those types of agency actions warranting Skid-
more deference and those deserving Chevron deference.  The focus is in-
stead on the overall reasonableness of the agency’s exercise of its gap-
filling, policy-executing function.  Furthermore, in making a determination 
of whether the agency’s regulation is reasonable, there is less emphasis on 
consistency and more emphasis on fair notice.  If the agency takes actions to 
ensure “no unfair surprise,” a “change in interpretation alone presents no 
separate ground for disregarding the Department’s present interpretation.”167  
Lastly, the Court has stepped away from Mead’s “force of law” standard for 
deference and is more interested in the agency’s actions—both its steps to 
ensure fairness and to ensure the authoritativeness of the agency’s position. 

Long Island Care also leaves important questions unanswered.  For 
example, would the Court have deferred to the agency’s authoritative inter-
pretation of the statute if the Department had not used notice-and-comment 
procedures in adopting its interpretive rule?  Could the Department have 
ensured “no unfair surprise” through some other means than notice-and-
comment rulemaking?  If the touchstone is indeed “fair notice,” there are 
possibly other means to ensure that individuals are not unfairly surprised by 
novel agency interpretations of statutes or rules.  If the Court is moving 
towards a more functional (and deferential) approach to administrative law 
questions, there are ways the Court can recognize the authority of adminis-
trative agencies to say what ambiguous statutory and regulatory provisions 
mean without exposing regulatees to unfair regulatory surprises—even 
where an agency has not employed notice-and-comment rulemaking.  This 
issue is addressed further in Part III. 

III.  ENSURING FAIR NOTICE WITHOUT NOTICE-AND-COMMENT 
RULEMAKING 

The immediately preceding Part of this Article described how the Su-
preme Court, in Long Island Care, took a distinct step away from the doc-
trinal structure established by Mead.  As explained above, the Court’s opin-
ion de-emphasized the distinctions made by Justice Souter in Mead and 
focused, instead, on the process employed by the agency to ensure fair no-
tice to the public and to ensure the authoritativeness of the Agency’s posi-
tion.  The Court also downplayed the “consistency” factor enumerated un-
der the Skidmore test.168  This approach is more true to the APA itself and 
respects the agency’s functional obligation to implement statutory pro-
grams.  However, the APA exempts certain agency actions—including the 

  
 167. Id. at 2349. 
 168. Id. 
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promulgation of “interpretative” rules—from the notice-and-comment pro-
visions of the APA.169  As demonstrated in Long Island Care, agencies can 
still voluntarily employ notice-and-comment procedures to ensure fair no-
tice.170  In the absence of notice-and-comment procedures (in situations 
where it is not procedurally required by the APA), should courts simply 
ignore the agency’s new interpretation of an ambiguous statutory or regula-
tory provision, or is there a way to protect both the administrative flexibility 
of the agency and also ensure fair notice to regulatees? 

A.  Renewing Chevron’s Democratic Principles 

Richard J. Pierce, Jr. has argued that the current deference doctrines 
applied by the courts often work to thwart the legitimate policy preferences 
of the current President in favor of a President who left office years ago.171  
As Pierce describes, where the policy goals of an incumbent President differ 
from those of his predecessor, it can be a difficult and drawn-out process to 
implement the incumbent President’s new policy prerogatives.172  The in-
cumbent President’s executive officers must overcome considerable admin-
istrative inertia and numerous procedural hurdles if the President is to have 
any success implementing the policies for which he may have been 
elected—even over the course of two terms in office.173  For Pierce, this 
situation is unacceptable.174   

The Chevron doctrine, as originally formulated, was based on certain 
principles fundamental to democratic government—namely, that democrati-
cally-elected executive officers should make policy decisions intrinsic to 
implementing ambiguous statutory texts entrusted to the agencies, rather 
than politically-unaccountable judges.175  However, as applied, Chevron and 
its progeny have often yielded very different results.  Pierce offers two ex-
amples where current administrative law principles have lead courts to re-
ject the policy preferences of the incumbent President in favor of the policy 
preferences of his predecessor:  (1) the Supreme Court’s decision in Bates v. 
Dow Agrosciences, L.L.C.,176 and (2) the numerous federal cases involving 
the meaning of the word “modification” as used under the Clean Air Act.177  
  
 169. See 5 U.S.C. § 553(b)(3)(A) (2006). 
 170. See Long Island Care, 127 S. Ct. at 2349-51. 
 171. Pierce, supra note 20, at 563. 
 172. Id. at 563-64. 
 173. Id. at 564. 
 174. See id. 
 175. Id. at 562. 
 176. 544 U.S. 431 (2005) (cited in Pierce, supra note 20, at 565, 572-585). 
 177. Pierce, supra note 20, at 565-66, 586-610 (citing New York v. U.S. Envtl. Prot. 
Agency, 413 F.3d 3 (D.C. Cir. 2005); United States v. Ala. Power Co., 372 F. Supp. 2d 1283 
(N.D. Ala. 2005); United States v. Duke Energy Corp., 411 F. 3d 539 (4th Cir. 2005); United 
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In Bates, the Supreme Court refused to defer to the current Solicitor Gen-
eral’s interpretation of an ambiguous statute.  Instead, the Court maintained 
the previous administration’s interpretation.178  Similarly, in reviewing the 
Clean Air Act “modification” enforcement cases, Pierce concludes that a 
strict application of prevailing deference doctrines requires the reviewing 
courts to defer the definition of “modification” adopted by the EPA in 1999 
instead of the agency’s new interpretation set forth in 2003.179  This result 
troubles Pierce:   

It does not seem right to conclude that a firm violated the law during the period be-
tween 1980 and 1999, and to require the firm to incur hundreds of millions of dol-
lars of mandated costs, based on an interpretation of an ambiguous rule and statute 
that the government did not announce until 1999.180 

In response to this problem, Pierce urges the Supreme Court to adopt the 
proposal consistently advanced by Justice Scalia—that the Court should 
defer to an executive agency’s new interpretation so long as the new inter-
pretation “represents the agency’s ‘fair and considered judgment on the 
matter in question,’” even though the agency may have utilized a process 
less formal than notice-and-comment rule making or formal agency adjudi-
cation.181  This approach, according to Pierce, “would reduce by several 
years the present intolerably long lag between the election of a new Presi-
dent and judicial acquiescence in his preferred policies.”182 

To assuage fears that Justice Scalia’s approach would impose unfair 
burdens on the regulated community, Pierce proposes three limiting prac-
tices, which find support in current case law.  Specifically, Pierce suggests 
that courts should not defer to an agency’s novel interpretation of agency 
rules:   

(1) when the interpretation is announced as a litigating position and there is reason 
to believe that it does not represent “the agency’s fair and considered judgment on 
the matter in question”; (2) when the agency interprets an open-ended rule that 
merely repeats the vague language of the statute the rule purports to implement; 
and (3) when the agency interpretation of the rule would require a regulatee to in-
cur large regulatory costs, and the interpretation urged in the enforcement proceed-
ing is inconsistent with the interpretation in effect at the time the regulatee took the 
actions at issue in the enforcement proceedings.183   

As explained below, however, the first two limitations are possibly of lim-
ited scope.  Courts will generally defer to agency “litigating positions” as 
  
States v. Duke Energy Corp., 278 F. Supp. 2d 619 (M.D.N.C. 2003); United States v. Ohio 
Edison Co., 276 F. Supp. 2d 829 (S.D. Ohio 2003)). 
 178. Bates, 544 U.S. at 452.   
 179. Pierce, supra note 20, at 602-03. 
 180. Id. at 602. 
 181. Id. at 567. 
 182. Id. 
 183. Id. at 568, 604-08 (citing Auer v. Robbins, 519 U.S. 452, 462 (1997)). 
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long as they are officially ratified by the implementing agency and are not 
developed for the specific purpose of aiding parties to ongoing litigation.  
The anti-parroting rule runs counter to the trend towards greater deference 
to agency interpretations and is easily avoided by savvy administrative 
agency staff.  For these reasons, the application of fair-notice concepts to 
encompass costs of compliance and other equitable relief is critical to ensur-
ing fairness under any approach to administrative law that provides agencies 
with greater authority to make prompt interpretive changes without notice-
and-comment rulemaking.    

1.  Agency Litigating Positions 

Courts have often refused to defer to agency interpretations of am-
biguous statutory or regulatory provisions where the interpretation is ad-
vanced only as a litigating position and there is reason to believe the inter-
pretation is not “‘the agency’s fair and considered judgment on the matter in 
question.’”184  The principal case cited for this proposition is generally Bo-
wen v. Georgetown University Hospital.185   

The Bowen case involved cost reimbursement regulations promulgated 
by the Department of Health and Human Services (HHS) under the Medi-
care Act.  In 1981, the HHS Secretary issued a “cost-limit schedule” that 
changed the “method for calculating the ‘wage index.’”186  The wage index   
was used by HHS in making reimbursements to account for the variation in 
the salary levels for hospital employees in different geographic locations.187  
Under the rule existing prior to 1981, the wage index was determined based 
on the average salary levels for all hospitals in the area.188  The new rule 
adopted in 1981, however, excluded wages paid by Federal Government-
owned hospitals from the wage index computation.189  The district court 
invalidated the 1981 rule in a suit brought by various hospitals in the Dis-
trict of Columbia.  In response, HHS applied the pre-1981 wage index rule 
to settle the hospitals’ reimbursement reports.  Subsequently, in 1984, HHS 
reissued the 1981 rule and proceeded to recoup the sums previously paid to 
  
 184. Pierce, supra note 20, at 568 (citing Auer, 519 U.S. at 462); see, e.g., Se. Fed. 
Power Customers, Inc. v. Geren, 514 F.3d 1316, 1327 (D.C. Cir. 2008) (Silberman, J., con-
curring); United States v. Trident Seafoods Corp., 60 F.3d 556, 559 (9th Cir. 1995); Ames v. 
Merrill Lynch, Pierce, Fenner & Smith, Inc. 567 F.2d 1174, 1177 n.3 (2d Cir. 1977) (“We 
cannot accept the Commission’s current litigating position as an ‘interpretation’ by the 
Commission . . . .”). 
 185. 488 U.S. 204 (1988). 
 186. Id. at 206. 
 187. Id. at 206 (citing Schedule of Limits on Hospital Per Diem Inpatient General 
Routine Operating Costs, 46 Fed. Reg. 33,637-39 (June 30, 1981)).  
 188. Bowen, 488 U.S. at 206. 
 189. Id.  
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the hospitals, including respondents’, as a result of the district court’s rul-
ing.190  The Supreme Court described HHS’s action as effectively “promul-
gat[ing] a rule retroactively, and the net result was as if the original rule had 
never been set aside.”191 

A provision of the Medicare Act specifically authorized HHS to 
“‘provide for the making of suitable retroactive corrective adjustments’” 
under certain circumstances.192  However, HHS had never interpreted this 
provision as authorizing it to promulgate the retroactive cost-limit rules at 
issue in Bowen.193  During litigation, HHS—for the first time—argued that 
the retroactive rule was authorized as a “retroactive corrective adjustment” 
under the Medicare Act.194  The Court rejected this interpretation of the 
Medicare Act.  As the Court explained: “[W]e have declined to give defer-
ence to an agency counsel’s interpretation of a statute where the agency 
itself has articulated no position on the question, on the ground that ‘Con-
gress has delegated to the administrative official and not to appellate coun-
sel the responsibility for elaborating and enforcing statutory commands.’”195 

The policy behind this rule is reasonable.  As the D.C. Circuit has ex-
plained, appellate counsel’s interpretation may not reflect the views of the 
agency itself.196  Reliance by a court on appellate litigation counsel’s inter-
pretation could risk locking an agency into a position that was never offi-
cially supported by the agency.197  Also, it is likely that “a position estab-
lished only in litigation may have been developed hastily, or under special 
pressure,” and is not the result of the agency’s deliberative processes.198  As 
the court warned, “where statutes specify procedures for a specific type of 
decision, one engendered solely in litigation will (typically) have skirted 
those procedures.”199   

This rule is also reasonable because agency supervision of litigation 
counsel is often irregular or uneven.200  Often, the positions taken by litiga-
tion counsel in court are thoroughly reviewed by the agency represented.201  
On other occasions, however, no policy-making official has even had an 
opportunity to consider them.202  For example, EPA policy-making officials 
  
 190. Id. at 206-07. 
 191. Id. at 207. 
 192. Id. at 209 (quoting 42 U.S.C. § 1395x(v)(1)(A)(ii) (2000)). 
 193. 488 U.S. at 211-12. 
 194. Id. at 212. 
 195. Id. (quoting Inv. Co. Inst. v. Camp, 401 U.S. 617, 628 (1971)). 
 196. See FLRA v. U.S. Dep’t of Treasury, 884 F.2d 1446, 1455 (D.C. Cir. 1989). 
 197. Id.  
 198. Id. 
 199. Id. 
 200. See Pierce, supra note 20, at 606. 
 201. Id. at 606-07. 
 202. Id. at 607. 
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currently interpret the term “modification” in the opposite manner advanced 
by litigation counsel in Clean Air Act litigation.203  This fact “strongly sup-
ports the inference that the agency’s lawyers are engaged in a frolic of their 
own.”204 

The Bowen rule, however, has never been read to mean that courts 
should never defer to an interpretation of an ambiguous statutory or regula-
tory provision advanced for the first time during litigation.  Instead, the Su-
preme Court explained in Auer v. Robbins that the position taken by the 
agency in a legal brief is due deference if it actually “reflect[s] the agency’s 
fair and considered judgment on the matter in question.”205  Auer specifi-
cally involved an amicus brief filed by the Secretary of Labor at the Su-
preme Court’s request concerning the “salary basis test” under the FLSA.206  
The brief provided a cogent explanation concerning the policy behind the 
Secretary’s interpretation.207  Therefore, the Bowen rule arguably turns on 
whether the position taken during litigation can be shown to be the official 
considered position of the current administrator of the agency. 

The Supreme Court’s most recent consideration of the Bowen rule is 
found in Federal Express Corp. v. Holowecki, a case involving age dis-
crimination claims brought by Federal Express employees against Federal 
Express.208  The case turned on whether the plaintiffs had properly filed “a 
charge alleging unlawful discrimination” with the Equal Employment Op-
portunity Commission (EEOC) as required by the Age Discrimination and 
Employment Act of 1967 (ADEA) before filing suit in federal court.209  The 
ADEA does not define a “charge,” and the regulations adopted by the 
EEOC to implement the Act failed to clarify the issue. 210  In an amicus 
brief, the EEOC explained to the Court its position, confirmed by various 
internal directives.211  The Court rejected any argument that the EEOC’s 
position, described in its brief, should be disregarded under Bowen as noth-
ing more than the agency’s litigating position.212  The court found “no rea-
son to assume the agency’s position . . . was framed for the specific purpose 
of aiding a party in this litigation.”213  The clear implication is that the Court 
will not defer to an agency’s interpretive positions taken during litigation if 
crafted for the specific purpose of aiding a party to the litigation, presuma-
  
 203. Id.  
 204. Id. 
 205. 519 U.S. 452, 462 (1997). 
 206. Id. 
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 208. 128 S. Ct. 1147, 1153 (2008). 
 209. Id. at 1152-53. 
 210. Id. at 1154. 
 211. Id. at 1155. 
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bly, even if the interpretation was officially ratified by the implementing 
administrative agency. 

In short, the Bowen rule does not protect regulated parties from all 
new interpretations advanced for the first time during litigation.  The courts 
will not defer to new interpretations that are the product of litigation counsel 
posturing and have not been adopted by the administrative agency charged 
with implementing the statutory program.  Moreover, courts may also reject 
interpretations presented during litigation that can be shown to unfairly fa-
vor a party to ongoing litigation, even if the interpretation was officially 
ratified by the implementing administrative agency. 

2.  The Anti-Parroting Rule 

Courts may also refuse to defer to agency interpretations of ambiguous 
statutory or regulatory provisions where the interpretation advanced by the 
agency merely “parrots” the statute or rule being interpreted.  Put another 
way, as the D.C. Circuit said in Paralyzed Veterans of America v. D.C. Are-
na L.P.,214 “[i]t is certainly not open to an agency to promulgate mush and 
then give it concrete form only through subsequent less formal ‘interpreta-
tions.’”215  This limitation on deference to agency interpretations arguably 
proceeds from the principle that courts owe deference only to interpretations 
of statutes or rules when they represent “the agency’s fair and considered 
judgment on the matter in question.”216 

The Supreme Court officially adopted the anti-parroting rule in Gon-
zales v. Oregon,217 which involved an Attorney General Interpretive Rule 
construing the Controlled Substances Act (CSA) and its implementing regu-
lations.  Adopted in 1970, the CSA makes it illegal to distribute and dis-
pense certain substances classified under one of the Act’s five schedules 
without proper authorization.218  Upon making certain findings, the U.S. 
Attorney General can make changes to the schedules, and may add or de-
leted substances from the schedules.219  The Act requires that the Attorney 
General accept the scientific findings of the Secretary of Health and Human 
Services.220  Furthermore, the Act only allows the prescription of drugs that 
have a “‘currently accepted medical use.’”221 The Act “defines a ‘valid pre-
  
 214. 117 F.3d 579, 584 (D.C. Cir. 1997). 
 215. Id. at 584. 
 216. Auer v. Robbins, 519 U.S. 452, 462 (1997). 
 217. 546 U.S. 243, 249 (2006). 
 218. Id. at 250 (citing 21 U.S.C. § 841 (2000 & Supp. II); 21 U.S.C. § 844 (2006)); 
see also Gonzales v. Raich, 545 U.S. 1, 12-13 (2005) (describing the applicable provisions of 
the CSA). 
 219. Gonzales, 546 U.S. at 250. (citing 21 U.S.C. § 811 (2000 & Supp. 2005)). 
 220. Id. 
 221. Id. at 257 (quoting 21 U.S.C. § 812(b) (2006)). 
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scription’ as one issued for a ‘legitimate medical purpose.’”222  Similarly, 
physicians are considered practitioners if they dispense controlled sub-
stances “‘in the course of professional practice.’”223  A 1971 regulation 
promulgated by the Attorney General requires that such prescriptions be 
used “‘for a legitimate medical purpose by an individual practitioner acting 
in the usual course of his professional practice.’”224   

The 1994 Oregon Death With Dignity Act (ODWDA) exempted from 
civil or criminal liability doctors who “dispense or prescribe a lethal dose of 
drugs upon the request of a terminally ill patient.”225  On November 9, 2001, 
the U.S. Attorney General issued an Interpretive Rule stating his intent to 
prohibit the use of substances regulated under the CSA for physician-
assisted suicide.226  Based on a memo that the Attorney General had re-
quested from the U.S. Office of Legal Counsel, the Attorney General ruled 
that “[a]ssisting suicide is not a ‘legitimate medical purpose’ within the 
meaning of 21 CFR 1306.04 (2001), and that prescribing, dispensing, or 
administering federally controlled substances to assist suicide violates the 
Controlled Substances Act.”227 

The State of Oregon, along with other interested parties, filed suit 
challenging the validity of the Interpretive Rule in federal court.228  On cer-
tiorari before the Supreme Court, the Government argued that the Interpre-
tive Rule was a legitimate interpretation of Section 1306.04 and was due 
Auer/Seminole Rock deference.229  The Court held that Auer/Seminole Rock 
was not applicable.230  The Attorney General’s interpretation of Section 
1306.04 simply repeated two statutory phrases without answering the cen-
tral question before the Court:  “Who decides whether a particular activity is 
in ‘the course of professional practice’ or done for a ‘legitimate medical 
purpose’?”231  Because the rule provided no new content nor provided the 
Attorney General with any substantive guidance, there was no legitimate 
agency rule for the Attorney General to interpret.  The Court stated: 

Simply put, the existence of a parroting regulation does not change the fact that the 
question here is not the meaning of the regulation but the meaning of the statute. 
An agency does not acquire special authority to interpret its own words when, in-

  
 222. Id. (quoting 21 U.S.C. § 830(b)(3)(A)(ii) (2006)). 
 223. Id. (quoting 21 U.S.C. § 802(21) (2006)). 
 224. Id. at 256 (quoting 21 C.F.R. § 1306.04 (2005)). 
 225. Id. at 249 (citing OR. REV. STAT. §§ 127.800-897 (2003)). 
 226. Id. at 253-54.   
 227. Id. at 254 (quoting Dispensing of Controlled Substances to Assist Suicide, 66 
Fed. Reg. 56608 (Nov. 9, 2001)). 
 228. Gonzales, 546 U.S. at 254. 
 229. Id. at 256-57. 
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stead of using its expertise and experience to formulate a regulation, it has elected 
merely to paraphrase the statutory language.232 

The Court distinguished its holding in Auer—where the Court deferred to 
the Secretary of Labor’s interpretation of an ambiguous rule set forth in an 
amicus brief233—on the grounds that the underlying regulations at issue in 
Auer “gave specificity to a statutory scheme the Secretary of Labor was 
charged with enforcing, and reflected the considerable experience and ex-
pertise the Department of Labor had acquired over time with respect to the 
complexities of the Fair Labor Standards Act.”234  The equivalence of the 
CSA and Section 1306.04 in Gonzales v. Oregon belied these principles.235 

The Court also held that the Attorney General’s Interpretive Rule was 
not due Chevron deference, primarily on the Mead-based ground that the 
CSA did not explicitly grant the Attorney General the power “to make a rule 
declaring illegitimate a medical standard for care and treatment of patients 
that is specifically authorized under state law.”236  In order to exercise his 
authority concerning scheduling under the CSA, the Attorney General must 
follow certain procedures detailed in the CSA.  Among other things, the 
Attorney General must request a scientific and medical evaluation from the 
Secretary.237  That was not done in this case. 

The anti-parroting rule is consistent with the concerns behind the 
“agency litigating position” rule—both work to ensure that the agency’s 
proffered interpretation actually “reflect[s] the agency’s fair and considered 
judgment on the matter in question.”238  However, the anti-parroting rule is 
not entirely in harmony with the deferential standard of review afforded in 
the Court’s more recent administrative law cases or the implicit delegation 
principle underlying the Chevron doctrine.  It is the executive branch’s job 
to resolve regulatory ambiguities and it should be able to do so in a manner 
that reflects the administration’s policy preferences.  The Court was on 
more solid ground questioning the procedural regularity of the Attorney 
General’s adoption of the Interpretive Rule, given the unique procedural 
requirements of the CSA.  On this basis, it would be reasonable to predict 
that Gonzales v. Oregon will remain something of an outlier, and that the 
anti-parroting rule will rarely be a basis for courts to reject agency interpre-
tations of ambiguous rules.239  This prediction seems likely given the ease 
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with which administrative agencies can avoid the anti-parroting rule by 
simply modifying any statutory language incorporated into an interpretive 
rule.  The third limitation identified by Pierce and discussed below aims 
more directly at the major concern of the Supreme Court in Long Island 
Care—namely, limiting the potential for “unfair surprise” due to a change 
in an agency’s interpretation of an ambiguous statute or rule. 

3.  Fair Notice and Equity 

The fair notice doctrine, as generally applied by courts, prohibits the 
imposition of liability on an individual for violating an ambiguous agency 
rule where the court determines that the agency did not provide the individ-
ual with adequate notice that his conduct would violate the rule before he 
engaged in the relevant conduct.240  However, language in some opinions 
has suggested that the fair notice doctrine should only be applied to bar pe-
nalties and not necessarily to bar compliance costs or other injunctive relief 
imposed by a court sitting in equity.241   

On the other hand, some courts have applied fair notice beyond tradi-
tional civil penalties.242  The D.C. Circuit, in fact, has recognized that the 
fair notice doctrine should be applied to limit non-monetary penalties, in-
junctive relief, and other unfair results.  For example, in Satellite Broadcast-
ing Co. v. FCC,243 the D.C. Circuit held that “[t]raditional concepts of due 
process incorporated into administrative law” precluded the FCC’s dis-
missal of a permit application filed at the wrong location where the applica-
  
(3d Cir. 2006) (relying on the anti-parroting rule to reject deference to Pension Benefit Guar-
anty Corporation regulations implementing the Employee Retirement Income Security Act of 
1974). 
 240. See, e.g., United States v. Hoechst Celanese Corp., 128 F.3d 216, 224 (4th Cir. 
1997); Gen. Elec. Co. v. U.S. Envtl. Prot. Agency, 53 F.3d 1324, 1333 (D.C. Cir. 1995); 
Diamond Roofing Co., Inc. v. Occupational Safety & Health Review Comm’n, 528 F.2d 645, 
649 (5th Cir. 1976). 
 241. See, e.g., Hoechst Celanese Corp., 128 F.3d at 224 (“[B]ecause civil penalties 
are ‘quasi-criminal’ in nature, parties subject to such administrative sanctions are entitled to . 
. . ‘clear notice.’”); Diamond Roofing Co., 528 F.2d at 649 (“Like other statutes and regula-
tions which allow monetary penalties against those who violate them, an occupational safety 
and health standard must give an employer fair warning of the conduct it prohibits or re-
quires . . . .”); see also RICHARD J. PIERCE, ADMINISTRATIVE LAW TREATISE § 6.11 (4th ed. 
2002) (discussing what qualifies as a “penalty”).   
 242. See, e.g., Trinity Broad. of Fla. v. FCC, 211 F.3d 618, 628 (D.C. Cir. 2000) 
(FCC’s “severe penalty” of denying a company’s application for a television station license 
triggered its fair notice duty); United States v. Chrysler Corp., 158 F.3d 1350, 1354-55 (D.C. 
Cir. 1998) (“[A] recall, which entails the expenditure of significant amounts of money, de-
prives Chrysler of property no less than a fine.”); Satellite Broad. Co. v. FCC, 824 F.2d 1, 3 
(D.C. Cir. 1987) (“The dismissal of an application, we have held, is a sufficiently grave 
sanction to trigger this duty to provide clear notice.”). 
 243. 824 F.2d 1 (D.C. Cir. 1987). 
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ble regulations did not make it clear where applications were to be filed.244  
Similarly, in United States v. Chrysler Corp.,245 the D.C. Circuit held that 
the National Highway Traffic Safety Administration must give fair notice of 
what is required of a motor vehicle manufacturer under applicable motor 
vehicle safety standards before seeking a recall.246  However, the D.C. Cir-
cuit’s reference to “[t]raditional concepts of due process incorporated into 
administrative law” is unhelpful.247  The D.C. Circuit has not made clear 
whether these limitations are based purely on constitutional due process 
requirements or whether they arise from other sources.  A fair reading of 
this line of cases suggests that the D.C. Circuit has incorporated broader 
equitable considerations into its fair notice analysis, though the court has 
not explicitly said so. 

Two recent cases—one from the First Circuit and one from the Sixth 
Circuit—argue for a similar application of the fair notice doctrine to non-
monetary relief.248  Notably, these cases differ from the D.C. Circuit’s fair 
notice cases in that the First and Sixth Circuits explicitly root the fair notice 
analysis in the district courts’ equitable powers.249  This is an important dis-
tinction because, as the First Circuit recognized, while “[d]ue process may 
furnish a floor to protection, based primarily on lack of fair warning . . . 
equitable principles give the district court even greater latitude to decline or 
limit retroactivity.”250  In other words, anchoring the fair notice analysis in 
the district court’s equitable powers explicitly gives the district courts flexi-
bility to limit relief beyond what might be prohibited by the “floor” of con-
stitutional due process.  Both cases are more fully explored below. 

B.  The ADA Cases 

Both United States v. Cinemark251 and United States v. Hoyts Cinemas 
Corp.252 were part of a larger enforcement effort launched by the Depart-
ment of Justice (DOJ) in the final years of the Clinton administration.253  
The basis of the ADA lawsuits was a change in official DOJ policy concern-
  
 244. Id. at 3-4. 
 245. 158 F.3d 1350 (D.C. Cir. 1998). 
 246. Id. at 1355. 
 247. Satellite Broad. Co., 824 F.2d at 3. 
 248. See Pierce, supra note 20, at 608 (citing United States v. Hoyts Cinemas Corp., 
380 F.3d 558 (1st Cir. 2004); United States v. Cinemark, 348 F.3d 569 (6th Cir. 2003)). 
 249. See Cinemark, 348 F.3d at 582-83; Hoyts Cinemas, 380 F.3d at 573. 
 250. United States v. Hoyts Cinemas Corp., 380 F.3d 558, 573 (1st Cir. 2004). 
 251. 348 F.3d 569 (6th Cir. 2003). 
 252. 380 F.3d 558 (1st Cir. 2004). 
 253. See also Lara v. Cinemark USA, Inc., 207 F.3d 783 (5th Cir. 2000); Meineker v. 
Hoyts Cinema Corp., 69 F. App’x. 19 (2d Cir. 2003) (unpublished); Or. Paralyzed Veterans 
of Am. v. Regal Cinemas, Inc., 339 F.3d 1126 (9th Cir. 2003); United States v. AMC Entm’t, 
Inc., No. 99-01034, 2006 U.S. Dist. LEXIS 6103 (C.D. Cal. Jan. 10, 2006). 
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ing the interpretation of DOJ regulations implemented under the ADA.  
Rather than change the interpretation of the regulations at issue through 
notice-and-comment rulemaking, or less formally through some other pro-
spective change in policy, the DOJ sought to implement its new policy ret-
roactively through enforcement actions.  

Title III of the ADA generally requires that public accommodations 
designed and constructed “for first occupancy” after January 26, 1993 be 
“readily accessible to and usable by individuals with disabilities.”254  Con-
gress gave the Attorney General the responsibility to promulgate regulations 
implementing the provisions of Title III of the ADA.255  In turn, these regu-
lations must conform to certain guidelines promulgated by the Architectural 
and Transportation Barriers Compliance Board (Access Board).256  In 1991, 
the DOJ issued regulations, known as the Standards for Accessible Design, 
which incorporated the Americans with Disabilities Act Accessibility 
Guidelines (ADAAG) promulgated by the Access Board.257  The ADAAG 
was promulgated under the notice-and-comment procedures of the APA.258 
Section 4.33.3 of the ADAAG provides that in “assembly areas”: 

Wheelchair areas shall be an integral part of any fixed seating plan and shall be 
provided so as to provide people with physical disabilities a choice of admission 
prices and lines of sight comparable to those for members of the general public. 
They shall adjoin an accessible route that also serves as a means of egress in case 
of emergency. At least one companion fixed seat shall be provided next to each 
wheelchair seating area. When the seating capacity exceeds 300, wheelchair spac-
es shall be provided in more than one location. Readily removable seats may be in-
stalled in wheelchair spaces when the spaces are not required to accommodate 
wheelchair users.  

EXCEPTION: Accessible viewing positions may be clustered for bleachers, balco-
nies, and other areas having sight lines that require slopes of greater than 5 per-
cent. Equivalent accessible viewing positions may be located on levels having ac-
cessible egress.259 

Title III of the ADA authorizes the DOJ “to certify that state or local acces-
sibility standards meet or exceed the ADA’s Standards for Accessible De-
sign”260  This process provides the regulated community with certain advan-
tages: 

Code certification facilitates voluntary compliance by putting ADA requirements 
and local requirements into a single, readily available document.  It allows builders 

  
 254. 42 U.S.C. § 12183(a)(1) (2000). 
 255. See id. § 12186(b). 
 256. See id. § 12186(c). 
 257. See 56 Fed. Reg. 35,546 (July 26, 1991); 28 C.F.R. § 36.406(a) (2008); 28 
C.F.R. pt. 36, app. A (2008). 
 258. 5 U.S.C. §553 (1998).   
 259. 28 C.F.R. pt. 36, app. A § 4.33.3 (2008). 
 260. See United States v. Cinemark, 348 F.3d 569, 573 (6th Cir. 2003). 
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to rely on their local inspection and approval processes, and it ensures that accessi-
bility will be routinely considered in those processes.  It allows builders to be as-
sured of compliance through inspections early in the construction process, when 
mistakes can be corrected relatively easily and cost-effectively.  It eliminates con-
flicts between local requirements and ADA requirements.  Finally, by incorporat-
ing ADA-equivalent accessibility provisions into the local code, certification gives 
building officials a significant role in enforcing the substance of the ADA.261 

Under the statute, certification serves as “rebuttable evidence” that a state 
law or local ordinance meets or exceeds the minimum requirements of the 
ADA in a later federal enforcement proceeding, and compliance with a cer-
tified code is “rebuttable evidence” of compliance with Title III of the 
ADA.262 

On November 16, 1999, the Access Board published a new Notice of 
Proposed Rulemaking in the Federal Register.263  However, in a preamble to 
the proposed revision, the Access Board noted that it was “aware” of DOJ 
attempts to enforce the new DOJ’s interpretation of ADAAG Section 4.33.3 
through litigation.264  The Board noted that it was “considering whether to 
include specific requirements in the final rule that are consistent with the 
DOJ’s interpretation of 4.33.3 to stadium-style movie theaters.”265  

1.  United States v. Cinemark 

In 1999, the DOJ brought a civil enforcement action against Cinemark 
Theaters, arguing that Cinemark’s theaters had been constructed in a man-
ner inconsistent with the DOJ’s interpretation of Section 4.33.3.266  Specifi-
cally, the DOJ asserted that the placement of wheelchair-accessible loca-
tions forced wheelchair users to look at movie screen from uncomfortable 
positions.267  For this reason, the DOJ argued that Cinemark’s stadium-style 
theaters were “effectively unusable” by wheelchair-using patrons.268 

Cinemark builds, owns, and operates movie theaters nationwide.269  In 
1995, Cinemark began construction of stadium-style movie theaters, which 
contained theater seating rising steeply away from the screen.270  This steep, 
stadium-style arrangement included over eighty percent of theater seats in 

  
 261. Id. at 573-74. 
 262. See 42 U.S.C. § 12188(b)(1)(A)(ii) (2000). 
 263. See 64 Fed. Reg. 62,248 (1999).  The notice proposed modifications to ADAAG 
section 4.33.3 that are no relevant for present purposes. 
 264. See 64 Fed. Reg. 62,278 (1999).   
 265. Id.  
 266. 348 F.3d 569, 572 (6th Cir. 2003). 
 267. Id. 
 268. Id. 
 269. Id. 
 270. Id.  



Fall ] Towards Function and Fair Notice 761 

 

Cinemark’s new theaters.271  However, this arrangement could be very diffi-
cult to navigate in a wheelchair.272  Wheelchair-accessible viewing locations 
were often located on flat portions of the theaters “one-third of the way back 
from the screen.”273  Additional wheelchair-accessible viewing locations 
were located on a level portion in the rear of theaters seating 300 or more 
people.274 

The State of Texas promulgated building codes (the Texas Accessibil-
ity Standards (TAS)) conforming to the requirements of the ADA.275  The 
DOJ approved the TAS on September 23, 1996.276   The DOJ announced in 
a press release following certification of the TAS that: 

Builders in Texas who follow state building codes can be assured that they are 
complying with federal guidelines as well, now that the Justice Department has 
certified Texas codes as being in compliance with the Americans with Disabilities 
Act . . . . 

“Everyone in the state of Texas—builders, architects, business owners, and the 
general public—will benefit from Texas’ new accessibility standards” . . . . “Certi-
fication makes it easier to comply with the law.” 

. . . Builders will benefit from this new process because it ensures that construction 
which meets state codes meets the requirements of the ADA. Builders will also 
have additional legal protection in ADA lawsuits if they build in compliance with 
the certified code.277 

The TAS includes a “Section 4.33.3,” based on ADAAG Section 4.33.3.278  
The State of Texas certified many of Cinemark’s stadium-style theaters 
built under the TAS.279 

Despite its TAS certification, on March 24, 1999, the DOJ filed an en-
forcement action against Cinemark in the U.S. District Court for the North-
ern District of Ohio, alleging that Cinemark had violated Title III of the 
ADA and its implementing regulations.280  Specifically, the DOJ alleged that 
Cinemark’s stadium-style theaters failed to meet the requirements of 
ADAAG Section 4.33.3.281  As relief, the DOJ “requested a declaratory 
judgment stating that Cinemark violated Title III of the ADA by designing, 
constructing, and operating stadium-style movie theaters in a manner that 

  
 271. Id.   
 272. Id.   
 273. Id.   
 274. Id. 
 275. Id. at 574. 
 276. Id. 
 277. Id. (omission in original). 
 278. Id. 
 279. Id. 
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 281. Id.   



762 Michigan State Law Review [Vol. 2008:725 

 

discriminates against wheelchair-using patrons.”282  Further, the DOJ asked 
that, among other things, “Cinemark be ordered to bring its present stadium-
style movie theaters into compliance with Title III.”283 

Cinemark argued before the district court and on appeal that the DOJ’s 
new interpretation of ADAAG Section 4.33.3 amounted to a new substan-
tive rule in circumvention of the APA’s notice-and-comment requirements, 
and that the government should be estopped from advancing its interpreta-
tion of ADAAG Section 4.33.3 based on its previous approval of the TAS, 
which Cinemark had relied upon in building its theaters.284  In rejecting Ci-
nemark’s first argument, the Sixth Circuit noted that, even if the govern-
ment’s new interpretation advanced in the course of litigation was subject to 
the APA, the APA specifically exempts “interpretative” rules from the 
APA’s notice-and-comment rulemaking requirements.285   

The Sixth Circuit, however, recognized the intrinsic merit of Cine-
mark’s estoppel argument.286 While the court recognized that estoppel, 
properly understood, only ran against the government in the case of “af-
firmative misconduct,” it also noted that fair notice concerns “may warrant 
denial of enforcement of an agency determination when conduct previously 
approved by a regulatory agency is retroactively branded as a statutory vio-
lation.”287  The court approvingly referenced Judge Friendly’s opinion in 
NLRB v. Majestic Weaving Co.,288 in which Judge Friendly opined: 

Although courts have not generally balked at allowing administrative agencies to 
apply a rule newly fashioned in an adjudicative proceeding to past conduct, a deci-
sion branding as “unfair” conduct stamped “fair” at the time a party acted, raises 
judicial hackles considerably more than [for instance, imposing a more severe rem-
edy for conduct already prohibited]. And the hackles bristle still more when a fi-
nancial penalty is assessed for action that might well have been avoided if the 
agency’s changed disposition had been earlier made known, or might even have 
been taken in express reliance on the standard previously established.289 

With these principles in mind, the Sixth Circuit stated that “Cinemark’s 
reliance on TAS and the government’s statements with respect to the state 
building code certification process weigh strongly in favor of making any 
relief that the district court grants the government on remand apply only on 
a prospective basis.”290  On remand, it would be up to the district court, sit-
ting in equity, to “take into account previous advice and representations by 
  
 282. Id. at 574-75. 
 283. Id. at 575.   
 284. Id. at 580-81. 
 285. Id. at 580 n.8. 
 286. Id. at 581-83. 
 287. Id. at 581. 
 288. 355 F.2d 854, 860 (2d Cir. 1966). 
 289. Cinemark, 348 F.3d at 581 (quoting NLRB, 355  F.2d at 860). 
 290. Id. 
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the government upon which Cinemark . . . reasonably relied” in fashioning 
any relief.291 

2.  United States v. Hoyts Cinemas Corp. 

In 2000, the DOJ filed a similar enforcement action against two com-
panies, Hoyts Cinemas Corp. and National Amusements, Inc., in the U.S. 
District Court for the District of Massachusetts.292  Both complaints alleged 
that numerous theaters controlled by the companies violated of the DOJ’s 
current interpretation of Section 4.33.3.293  The DOJ again requested de-
claratory and injunctive relief that would require the companies to retrofit 
the existing theaters at issue.294  In total, the DOJ alleged that over five hun-
dred of the companies’ theaters were not in compliance.295 

The district court denied the defendants’ motion for summary judg-
ment and granted the DOJ summary judgment sua sponte.296  However, the 
district court granted the DOJ only declaratory relief and not retroactive 
relief.297  As a matter of due process, the district court determined that the 
rule was unclear and that the DOJ had not been consistent in its interpreta-
tion of Section 4.33.3.298  Due process, therefore, required that Section 
4.33.3 be applied to those theaters “‘wherein construction or refurbishment . 
. . occurs on or after the date on which this lawsuit commenced,’”—i.e., 
December 18, 2000.299  Both sides appealed, the DOJ seeking greater retro-
activity and the defendants seeking a narrower, case-by-case application of 
the rule prospectively.300 

In a consolidated appeal, the First Circuit likewise accepted the DOJ’s 
current interpretation of Section 4.33.3, but also agreed with the defendants 
that application of the rule should be assessed in a theater-specific man-
ner.301  Like the district court, the First Circuit wrestled with the retroactive 
application of the rule.  The court noted that “[t]he power of a district court 
to craft and even withhold injunctions based on equitable considerations is 
well established.”302  Indeed, “[d]ue process may furnish a floor to protec-
  
 291. Id. at 583. 
 292. United States. v. Hoyts Cinemas Corp., 256 F. Supp. 2d 73 (D. Mass. 2003); 
United States v. Nat’l Amusements, Inc., 180 F. Supp. 2d 251 (D. Mass. 2001). 
 293. United States. v. Hoyts Cinemas Corp., 380 F.3d 558, 564 (1st Cir. 2004). 
 294. Id. 
 295. Id. at 562-63.  Two hundred and twenty-five of these were Hoyts’ theaters.  Id. 
 296. Id. at 564. 
 297. Id. at 564-65. 
 298. Id. at 564. 
 299. Id. (citing United States v. Hoyts Cinemas Corp., 256 F. Supp. 2d 73, 93 (D. 
Mass. 2003)). 
 300. Hoyts, 380 F.3d at 564. 
 301. Id. at 570, 572. 
 302. Id. at 573. 
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tion, based primarily on lack of fair warning, but we think that equitable 
principles give the district court even greater latitude to decline or limit ret-
roactivity.”303  In support, the First Circuit cited an earlier opinion, observ-
ing that “‘the retroactive application of a new interpretation of an old regu-
lation’” may be limited by due process considerations, and “‘a critical con-
sideration is the extent to which a retroactive rule or interpretation adversely 
affects the reasonable expectations of concerned parties.’”304  In the present 
case, the First Circuit observed that the DOJ had been “slow in providing 
more precise guidance by regulation,” and that “some range of expenditures 
for altering existing theaters to achieve theoretical perfection might not be 
reasonable.”305  The lower court was directed to “consider not only the level 
of warning but also government indolence or misleading advice and the 
avoidance of extravagant expenditure for little gain.”306  To be sure, the eq-
uities “do not operate only one way.”307  The court was also directed to con-
sider “the plight of the disabled” and the public interest at stake.308  These 
factors, among others, would have to be evaluated on remand to determine 
just how far the equities would allow injunctive relief, if any.309 

We do not know how the lower courts would have balanced the equi-
ties on remand.  Both Cinemark and Hoyts Cinemas settled before the dis-
trict courts had an opportunity to address the task the Second and First Cir-
cuits set out for them.310  Together, however, the ADA cases provide an 
interesting approach to the problem of retroactive application of new inter-
pretations of ambiguous statutory and regulatory provisions.  While earlier 
D.C. Circuit cases addressing fair notice provide, at the very least, a basis 
for limiting injunctive relief as well as civil penalties where an agency at-
tempts to enforce a new interpretation of ambiguous statutes and rules, the 
ADA cases explicitly ground the courts’ power to do so in the courts’ tradi-
tional equitable powers.  The D.C. Circuit’s reference to “[t]raditional con-
cepts of due process incorporated into administrative law” was never an 

  
 303. Id. 
 304. Id. at 573 n.11. (quoting Cheshire Hosp. v. N.H.–Vt. Hospitalization Serv., Inc., 
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entirely satisfactory basis for doing so.311  Grounding this authority in tradi-
tional equitable principles provides courts with a preexisting body of case 
law that can be used to guide the court’s application of equitable principles 
under these circumstances. 

Arguably, a truly flexible approach to rulemaking would warrant the 
kind of oversight recommended in the ADA cases.  And district court fair 
notice scrutiny of new interpretations of ambiguous statutes or rules would 
further encourage executive agencies to inform the public of new agency 
policy enacted through interpretive changes—through traditional notice-
and-comment procedures or otherwise.  At the same time, the district courts, 
sitting in equity, would have the authority to grant relief where the govern-
ment fails to show legitimate interests outweighing the fair notice concerns 
of regulatees. 

CONCLUSION 

Current Supreme Court jurisprudence governing the deference courts 
owe to executive agencies’ changed interpretations of ambiguous statutes or 
rules is notably uneven.  In Chevron itself, the Court recognized that agen-
cies entrusted with administering an ambiguous statute were at least implic-
itly delegated the authority to fill the gaps in the statutory program.312  
Moreover, the Court recognized that this gap-filling is inherently a policy-
making function.313  The Court thus recognized the power of a new admini-
stration to change the definition of ambiguous statutory provisions based on 
the new administration’s policy goals.  Since it was handed down in 1984, 
the Chevron doctrine has reliably been applied to allow agencies to change 
their interpretations of ambiguous statutory provisions on policy grounds, 
where the agency has set forth its new interpretation in legislative rules. 

In Mead, however, the Court limited the scope of Chevron deference 
to those administrative actions bearing the “force of law”—generally speak-
ing, those adopted through notice-and-comment rulemaking or formal adju-
dication.314  Agency actions not entitled to Chevron deference were still 
entitled to some deference governed by an application of the Skidmore fac-
tors.  Skidmore, however, specifically disfavors change, counting lack of 
consistency as one of the reasons a court should not defer to an agency’s 
interpretation of an ambiguous statutory provision.315  Mead thus meant that 

  
 311. Satellite Broad. Co. v. FCC, 824 F.2d 1, 3 (D.C. Cir. 1987) (citing Gates & Fox 
Co. v. Occupational Safety & Health Review Comm’n, 790 F.2d 154, 156 (D.C. Cir. 1986)). 
 312. See Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 843-
44 (1984) (quoting Morton v. Ruiz, 415 U.S. 199, 231 (1974)). 
 313. Id.  
 314. See United States v. Mead Corp., 533 U.S. 218, 226-27 (2001). 
 315. See id. at 227-28 (discussing Skidmore v. Swift & Co., 323 U.S. 134 (1944).  
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an agency could change its interpretation of an ambiguous statutory provi-
sion but, generally only after notice-and-comment rulemaking or some other 
formal process.  The great irony of Mead is that Congress itself—through 
the APA—never intended to require agencies to undergo notice-and-
comment rulemaking before changing their interpretive policies.316  While 
the issue remains somewhat unclear, the same principles may also limit an 
agency’s power to change its interpretation of its own regulations.317 

With Long Island Care, the Supreme Court has undertaken what can 
be understood as something of a course correction, reaffirming executive 
agencies’ policy-making functions.  Once determining that DOL’s regula-
tion at issue was properly within its administrative power under the Act, the 
Court looked to whether there was anything “about the regulation that might 
make it unreasonable or otherwise unlawful.”318  The Court specifically 
looked to whether the Department’s change in interpretation created any 
“unfair surprise.”319  Having undertaken notice-and-comment rulemaking, 
no such threat was present.  Consistency, therefore, was not the important 
issue.  Rather, the Court was more interested in fair notice concerns.  The 
use of notice-and-comment eliminated those concerns, but the Court did not 
suggest that notice-and-comment rulemaking was the only means of limit-
ing unfair surprise. 

Richard J. Pierce, Jr. effectively illustrates the reasons why agencies 
should have more flexibility to change their interpretations of ambiguous 
statutes or rules, and he provides a number of suggestions to allow agencies 
to do so while protecting regulatees and the public from unfair retroactive 
application of new interpretations.320  Most importantly, Pierce proposes the 
application of equitable principles by district courts to limit the unfair appli-
cation of new interpretations of statutes and rules to conduct reasonably 
believed to be free of all regulatory costs at the time the conduct was under-
taken.  Such an approach is suggested in the ADA cases as described above. 

Together, Long Island Care and the ADA cases provide something of 
a working framework for adjudicating disputes over changed agency inter-
pretations of ambiguous statutes or rules in a manner true to the APA and 
consistent with the functional obligations of administrative agencies.  Under 
this framework, an agency may apply a new interpretation of a statute or 
rule after adopting the interpretation through notice-and-comment rulemak-
ing.  Alternatively, where notice-and-comment rulemaking is not otherwise 
required by the APA, an agency may adopt a new interpretation of an am-
biguous statute or rule immediately, but it will be prohibited by the courts 
  
 316. See 5 U.S.C. § 553(b)(3)(A) (2006). 
 317. See discussion supra Section II.A.   
 318. Long Island Care at Home, Ltd. v. Coke, 127 S. Ct. 2339,  2346 (2007). 
 319. Id. at 2349. 
 320. See discussion supra Section III.A.  
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from imposing the new interpretation on individuals in an inequitable, retro-
active manner.   

To offer just one example, in the ADA cases, concerned about the 
availability of adequate wheelchair-accessible seating, the DOJ could have 
undertaken notice-and-comment rulemaking to amend Section 4.33.3 of the 
ADAAG.  Through any such amendments, the DOJ could have better ex-
plained what was expected of new stadium-style seating.  The DOJ could 
have even included provisions providing for retrofitting of existing seating 
under specific circumstances.  By employing notice-and-comment rulemak-
ing, the regulated community would not have been subject to unfair surprise 
and could have played a more meaningful role in the development of any 
such regulatory changes through the submission of comments.  It is hard to 
imagine that this would have been a less efficient strategy compared to five 
years of litigation.   

Alternatively, concerned about the time it would take to effect a 
change in policy through notice-and-comment rulemaking, the DOJ could 
have adopted a new interpretation of Section 4.33.3 of the ADAAG imme-
diately in 1999.  Any such change in interpretation, confirmed by the Attor-
ney General, would be immediately effective.  The new interpretation 
would therefore be applicable to theaters undergoing construction as of the 
effective date.  Any attempt to apply the new interpretation to existing thea-
ters, however, would be limited by equitable principles as explained in Ci-
nemark and Hoyts, potentially foreclosing injunctive relief and costs of 
compliance along with civil penalties.   

Lastly, given the framework recommended by this Article, the incom-
ing administration in 2000 would have been just as able to change the 
DOJ’s interpretation of Section 4.33.3 to terminate any ongoing enforce-
ment action or to relieve the Cinema industry of burdensome costs of com-
pliance.  This possibility would also suggest that the outgoing president in 
1999 should have initiated any interpretive change earlier in his administra-
tion, rather than simply relying on administrative inertia to continue his 
policies during the tenure of the subsequent administration.  Fundamental to 
American representative government is the belief that the chief executive 
will have the functional ability to implement the policy preferences for 
which he was elected.  The second model outlined in this Article would help 
facilitate that result while at the same time protecting the fair notice con-
cerns and established expectations of those impacted by the changes. 
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